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[ Filed May 19, 1961] 


UNITED STATES OF AMERICA ) | 
v. Criminal No. 425-61 
RANDOLPH E. LYNCH, ) Affidavit No. 1487-61 
) 


Defendant ) | 

| 

IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


| 
COMPLAINT | 
| 


WHEREAS Lucille Patricia Moore hath upon oath before me 
Paul G. Mothershead a Deputy Clerk of The Municipal Court for the 
District of Columbia, made complaint and declared that on the 10th 
day of May, A.D. 1961, at the District aforesaid, one Randolph 
Emanuel Lynch did then and there have carnal knowledge of one 
Lucille Patricia Moore forcible and against the will of the said Lucille 


Patricia Moore. 
against the form of the statute in such case made and provided, and 
against the peace and Government of the United States of América. 

WITNESS, The Honorable John Lewis Smith, Jr., Chief Judge 
of The Municipal Court for the District of Columbia, and the seal of 
said Court this 11th day of May, A.D. 1961. 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D. C. 


By /s/ Paul G. Mothershead 
Deputy Clerk 


[ Filed May 19, 1961] 


Bo ope eee GIES 
No. U.S. 3205-61 
Atty. W. Burkson, Appt. (Withdrawn) 
COMPLAINT 
Rape 
Atty: /s/ L. Smith, Rtd. 
WITNESSES 
Lucille Patricia Moore 
Det. James D. Kennedy 
Dr. F. Larocca D. C. Gen Hosp. 
May 11, 1961 
CONTINUED TO 5-18-61 
Request of () Gov't (1) Deft 
BOND set at $5,000.00 
NOTE: 
/s/ M. C. Barlow 
May 18, 1961, 19 
Hearing held 
Held to await the action of the 
Grand Jury 
Bond set in the sum of $7,500.00 
to appear in The United States District Court for the District of Columbia. 
(Maxson reporting) See U. S. 3411-61 
/s/ M. C. Barlow 
Bond Cancelled 
Released on bond 
19 


Committed 


3 
[ Filed May 31, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, | 


THE UNITED STATES OF AMERICA ) Criminal No. 425-61 
vs. Grand Jury No. 548-61 
RANDOLPH E, LYNCH ) Rape (22-2801 D. C. Code) 


The Grand Jury charges: 
On or about May 10, 1961, within the District of Columbia, 
Randolph E. Lynch had carnal knowledge of a female named Lucille 
P. Moore forcibly and against her will. 
/s/ David C. Acheson 


Attorney of the United States 
in and for the District of Columbia. 


A TRUE BILL: 


/s/ John E. Harbett 
Foreman. 


[ Filed June 16, 1961] 


PLEA OF DEFENDANT 
On this 16th day of June, 1961, the defendant Randolph E. Lynch, 
appearing in proper person and by his attorneys Leonard Sussholz 
and William T. O'Hara, being arraigned in open Court upon the in- 
dictment, the same being read to him, pleads not guilty thereto. 
The defendant's oral motion to reduce bond to $5000 is denied. 
The defendant is remanded to the District Jail. | 
By direction of 


GEORGE L. HART, JR. 

Present: Presiding Judge 
United States Attorney Criminal Court # 3_ | 
By Harold Titus HARRY M. HULL, Clerk 
Assistant United States Attorney By /s/ H. G. Dodd 
George Davis Deputy Clerk | 
Official Reporter 


[ Filed Nov. 14, 1961] 
WAIVER OF JURY TRIAL BY DEFENDANT 


Defendant Randolph E. Lynch hereby waives trial by jury. 
/s/ Randolph E. Lynch 


Approved: 


/s/ Leonard B. Sussholz 
Defendant's Attorney 


[ Filed Feb. 20, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
November 15, 1961 


The above-entitled action came on for further trial on the 
merits, before the HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge, anda Jury, at 10 o'clock a. m. 

APPEARANCES: 

On behalf of the United States of America: 


HAROLD H. TITUS, JR. 
Assistant United States Attorney 


On behalf of the Defendant: 


LEONARD B,. SUSSHOLZ, ESQ. 
WILLIAM T. O'HARA, ESQ. 


* x * * * 


5 OPENING STATEMENT BY COUNSEL FOR THE GOVERNMENT 
x x * * * 
10 MR. TITUS: * * * We will show that he then returned to her 
her sweater and the ring which he had taken, and told her to get out 
of the car and to leave. 


- * 
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LUCILLE PATRICIA MOORE 
was called as a witness by the Government, and having been first duly 
sworn, was examined and testified as follows: 

MR, TITUS: Will Your Honor indulge me just one moment, 

please? | 
THE COURT: Yes. 

DIRECT EXAMINATION 

BY MR. TITUS: 

Q. Now, Mrs. Moore, I am going to be asking some questions, 


and so will the counsel for the Defendant. When you answer,| speak 
up good and clear for us; will you do that? A. All right. 


Q. Tell us, first, your whole name, your full name? 

A. Lucille Patricia Moore. | 
Q. Mrs. Moore -- it is Mrs. Moore? A. Yes, it is. | 
When were you married, Mrs. Moore? A. April the 11th, 


. April 11, 1961? A. That is right. 
. And your husband is who? A. Alstork Edward Moore, 


Airman First Class. 


Q. Iam not sure everyone is hearing you. A. Airman First 
Class Alstork Edward Moore. 


13 Q. Now, when you were married on April 11, 1961, Mrs. Moore 
was it here in the District of Columbia? A. No, it was not. | 


? 


Q. Where were you married? A. I was married in Upper. 
Marlboro County. | 

Q. Upper Marlboro County? A. That is right. 

Q. In what state? A. Maryland. | 

Q. Maryland. Your husband, during the month of May, was he 
stationed out of the District of Columbia? A. Yes, he was. 


Q. Where was he stationed? A. He was stationed at Chanute 
Air Force Base in Illinois. 

Q. InIllinois? A. That is right. 

Q. When did he leave for that station, do you recall? 


A. He left April the 24th. 
Q. Allright. And what was your name before you married? 
A. Gough, G-o-u-g-h. 
Q. G-o-u-g-h? A. That is right. 
Q. Now. when your husband went into the service, that is, 
14 when he went out of the District of Columbia to Chanute Field, 


where did you go to live then? A. I was living with my mother and 


father. 

Q. What address? A. 315 Farragut Street, Northwest. 

Q. Did anyone else live in that house with you and your parents? 
A. My grandmother and my aunt. 

Q. How old were you. Mrs. Moore, when you married your 
husband? A. Eighteen. 

Eighteen. You are now 19? A. Yes, Iam. 

Do you have an aunt, Mrs. Moore? A. Yes, I do. 

What is your aurt's name? A. Mrs. Bessie Hunter. 

Mrs. Bessie Hunter? A. That is right. 

On the evening of May 10th, 1961, I believe a Wednesday 
evening, Mrs. Moore, was your aunt, Mrs. Hunter, at your home 
address? A. Yes, she was. 

Q. Had she been there all day, or what were the circumstances? 

15 A. She had been home al! day. 

Q. Was she living there as well? A. Yes, she is. 

Q. Isee. Andon the night or evening of May 10th, were you 
home that night? A. Yes, I was. 

Q. Didthere come atime, Mrs. Moore, when you left your 
home, that is, you left 315 Farragut Street to go somewhere that 
evening? A. About 9:15 that evening. 

Q. 9:15? A. That is right. 

Q. What was the purpose of your leaving the home that night? 
A. About 9:15 my grandmother asked me if I would mind going to the 
drugstore located!in the 5000 block of New Hampshire Avenue to pick up 
a quart of milk for the next morning. 
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Q. For the next morning? A. That is right. 
Q. And how did you intend to get to the place where you were 
going to buy the milk? A. I decided to walk. 
Q. To walk? A. It is just about a block and a half away from 
my home. | 
16 Q. A block and a half away? A. That is right. 
Q. What place did you go to to get the milk? A. To the 
drugstore. | 
Q. Do you know the name of the drugstore? A. New Hampshire 
Pharmacy. 
Q. You say that is located about a block and a half from your 
home? A. That is right. 
Q. Had you been to that particular pharmacy before? Were you 
familiar with it? A. Oh, several times, yes. 
Q. Several times. Prior to the time that you had salted, 
had you lived at that same address on Farragut Street? A. Yes, I had. 
Q. That was your family home? A. Yes, it was. 
Q. So you were familiar with this drugstore? A. Yes. 
Q. Did you leave, then, to go to the store? A. Yes, I did. 
Q. Did you walk to the store? A. Yes, I did. | 
Q. And when you arrived there, Mrs. Moore, will you tell us 
what you did in the drugstore? A. When I arrived at the drugstore, 
17 I went to the soda fountain counter to purchase a quart of milk 
there and a ten-cent package of potato chips. I then left the ‘soda 
fountain counter and went to the candy counter and bought a five- -cent 


candy bar. | 
Q. Now, Mrs. Moore, if you remember, was there a large 


number of people in the drugstore on that particular night? A. No, 


there wasn't. 
Q. Did you see anyone else besides the clerks who waited on 
you? A. Yes, I did. | 
Q. Who did you see? A. I saw the gentleman sitting at the 
table. 


Q. Which gentleman do you mean? A. The gentleman in the 
gray suit. 

Q. Inthe gray suit in the middle? A. In the middle. 

MR. TITUS: | May the record show that that is the Defendant 
in this case, Your Honor? 

THE COURT: Yes. 

BY MR, TITUS: 

Q. Now, Mrs. Moore, when you saw the Defendant in the drug- 
store that night. where was he and what was he doing when you saw 
him, if you recall? A. At that time, I think he had come from the 
candy counter and was coming past the soda fountain at the time I was 

18 leaving the soda fountain counter. 

Q. Did you have a purse with you? A. No, I didn't. 

Q. How were you carrying the money which you used to make 
the purchases? A. Just in my hand. 

Q. In your hand? A. That is right. 

Q. Did the Defendant come near you at the time you were making 
any purchases, or did he pass by you at the time? A. He just passed 
by, that is all. 

Q. Passed by? A. That is right. 

Q. Did there come an occasion, Mrs. Moore, when you saw 
the Defendant leave the drugstore, or did you notice? A. Whenl 
went back to the candy counter, he passed me by on the way out of 
the door. That was the last I saw of him. 

Q. Did you see him going out of the door? A. Yes, I did. 

Q. And you were then still in the drugstore? A. Yes, I was. 


Q. How long did you remain in this New Hampshire Pharmacy? 
A. Not more than five minutes, I am sure. 
19 Q. And then about what time would you say it was that you left, 
approximately? A. I imagine about 25, or 9:30. 
Q. Twenty-five past or 9:30? A. That is right. 
Q. How long did it take you to walk down there, do you know? 


A. Oh, just about five minutes. 
Q. That is, to the drugstore? A. That is right. 
Q. What are the lighting conditions -- is that Farragut Street 
that you would walkon? A. That is right. The lighting conditions 
on Farragut Street, they are very dark until you get to New es 


Avenue. 

Q. Until you reach New Hampshire Avenue? A. That is right. 

Q. Now, when you left the drugstore, between, you will say, 
9:25 and 9:30, as you have testified, where did you then proceed? 
A. I walked across New Hampshire Avenue, down the 200 block of 
Farragut Street, on my way home. 

Q. On what street actually were you walking when you left New 
Hampshire Avenue? A. Farragut. 

Q. On Farragut? A. That is right. 

Q. Do you recall what side of the street you were walking on? 
A. The right-hand side of the street. | 

Q. Allright. Now, as you were walking down the street, Mrs. 
Moore, did you have occasion to see an automobile? A. Yes, I did. 

Q. Which attracted your attention? A. Yes, it did. | 

Q. Tell the jury and the Court in your own words exactly what 
you saw and what happened? A. I sawa 1953 two-tone green Mercury 
come past me on Farragut Street. I was then approximately near 
the corner of Third and Farragut. The car pulled into the corner at 
Farragut on Third and parked. I observed a gentleman getting out of 
the car; and I remembered that he was the same man who was in the 
drugstore. | 

Q. That is, the Defendant? A. That is right. 

Q. Allright. What did you see the Defendant do at that point? 
A. He got out of the car at Third Street, begin walking down Third. 
At that time I was just about even with the car, close enough to see 


| 


that he was the same man. He perhaps walked two or three doors 


from the corner; he snapped his fingers, as if he had forgotten 
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something: and walked back past me to the car, right in front of me. 
And then I didn't see him any more. 

Q. What did you then do? A. I kept walking. I was then at the 
corner of Third and Farragut, approaching to cross, to go to my home. 

Q. On Farragut? A. On Farragut. 

Q. What next happened, Mrs. Moore? A. Then all of a sudden, 
someone from behind put a metal bar around my throat. 

Q. Around your throat? A. Yes, that is right. 

Q. Was anything said at that point? A. I was then told not to 
scream, and to walk over to the car and get in on the passenger's side. 

Q. How was this bar placed around your throat? Can you dem- 
onstrate it with your hands? A. From behind, like this (indicating) . 

Q. Were there two hands holding it? A. Yes, there were. 

Q. Around your throat? A. That is right. 

Q. Was it pressed against your throat? A. Yes, it was. 

Q. Did you get into this car at the request of the person who 
was accosting you? A. Thatis right. Whenl approached the 
passenger side of the car, the door on that side was locked. I was 
then told to walk around to the driver's side of the car. 

Q. Did you see the person who had placed the bar around your 
throat and ordered you into the car? A. Not immediately, not until 
I then walked around to the passenger side of the car did I get a good 
look at the person's face. 

Q. And who was that person? A. It was the gentleman sitting 
at the table. 

Q. This same defendant? A. That is right. 

Q. Did you get into the car on the driver's side? A. On the 
driver's side, yes. 


Q. And then did you get over to the passenger's side of the car? 
A. No. 


Q. What happened? A. After I got in the car, on the driver's 
side, he immediately got right in beside me. I was then not two 


inches apart from him, where he kept this bar around my throat and 
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kept me right there beside him. I had no opportunity to even get 
over to the passenger's side of the car. | 
23 Q. He put the bar around your throat again when he got into the 
car? A. Yes, he did. 
Q. What next happened, Mrs. Moore? A. Then he abked me if 
I had any money on me at all. I told him no, that I didn't. Then he 
told me he should kill me because I didn't have any money me me. 
Then he asked me my name and my age. 
Q. What did you tell him when he asked you your name and age? 
A. I told him my name was Lucille andI was 17 years old, I was 
married and expecting a child. 
Q. Was that true? A. No, it wasn't. I told him this; because 
I figured that he wouldn't hurt me. | 
Q. That he wouldn't hurt you? A. That is right. 
MR. TITUS: Your Honor, may this bar be marked as | 
Government's Exhibit No. 1, for identification, please? | 
THE COURT: Yes. | 
THE CLERK: Government's Exhibit No. 1, marked for identif- 
ication. 


(Whereupon the metal bar a marked 
Government's Exhibit No. 1 for 
identification. ) 


| 


BY MR. TITUS: 
Q. Mrs. Moore, I want to show you what has been marked as 


| 


Government's Exhibit No. 1, a piece of metal tubing, and ask you to 
look at that closely and tell the Court and jury whether that is aoe 
nizable to you? A. Yes, it is. 

Q. What would you say that was, Mrs. Moore? A. This is the 
bar that the gentleman used on my throat. 

Q. You recognize it --- A. Yes, I do. | 

Q. -- asthe same bar? A. Yes, I do. 


Q. When the Defendant asked you for the money, which you 


| 


told him you didn't have, and then asked you your name and your age, 
| 


| 
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did there come a time after that when he asked you what else you had 
to give him? A. That is right. 

Q. What did youtell him? A. I told him that I didn't have any- 
thing else but a small wedding band that I was wearing at the time. 

Q. And anything else? A. I had on at the time a large bulky 
knit sweater. He told me to remove the sweater and give it to him. 
And the ring was just a small band that my husband had given me; and 
I told him that I would give him the sweater but the ring, I wanted to 
keep. But then he told me to take the ring off and give it to him. 

23 Q. Now, was that before the car began to move? A. Yes, it 
was. 


Q. Allright. Now, I want to ask you right at this point, Mrs. 
Moore, did you know this Defendant? A. No, I have never seen the 
man before in my life. 

Q. Allright. Now, what happened after you removed the sweater 
and gave him the sweater and the ring? What did the Defendant then 


do? A. He then began -- he started the car up, and made a right- 
band turn on Third Street. He then proceeded to drive on Third to 
Hamilton Street, out Hamilton Street toward Northeast. I can't tell 
you the direction because I don't know too much about Northeast. 

Q. But he was going toward Northeast? A. Yes, I do remember 
that. 

Q. Washington? A. Yes. 

Q. How long did he drive the car before it came to a stop? 
A. Iimagine maybe 20 minutes. 

Q. Did there come atime when he stopped the car? A. Yes, 
he did. 

Q. When he stopped the car, tell us where, if you know -- 

do you know where it was he stopped? A. No, I don't. 

Q. Tell us what happened when he stopped the car. A. When 
he stopped the car, he began to more or less brag about himself. He 
told me that he was a sexual maniac and he had shot a girl in Virginia 
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the week before, and he didn't know whether or not she was dead or not, 
and it really didn't matter to him; so, therefore, I knew what he thought 
about my life. 

Q. Then what did he do or say? A. Then he told me that since 
I didn't have any money, that he was going to use me instead, 

Q. Was going to use you instead? A. That is right. | 

Q. Did youever see a gun? A. At thattime, he then reached -- 
I tried to get out of the car. I screamed. I saw some people coming 
down the street and I thought if I could scream, that I would attract 
attention to get the people to come and to see what was going on. 
I tried to scream and get out of the car. He then slapped me and 
choked me again with this metal bar; then reached into the glove com- 
partment of the car, in which he had a small silver gun; and he showed 
me the gun and told me he was going to kill me if I did that again. 

Q. If you did that again? A. That is right. 

Q. Now, let me ask you this: You had bought a bottle of milk? 
A. That is right. | 

Q. And you had bought some, I believe potato chips and a candy 
bar? A. That is right. | 

Q. Where were they when he forced you into the car? A. He 
took the bag in which the carton of milk and potato chips and candy bar 
were in and put them on the floor on the driver's side of the car. 

Q. Inthe car? A. That is right. | 

Q. You say it was a carton of milk? A. That is right, 

Q. Nota bottle? A. Nota bottle. | 

Q. All right. | 


Now, after this incident where the car was stopped and you tried 
to get out and tried to scream, and he made the statements abd did 
what you have just testified to, did he then start the car up again? 
A. Yes, he did. 


Q. Where did he drive on this second occasion? A. He then 
drove to the intersection of Eleventh and Emerson Street, Northeast. 


| 
| 
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Q. Eleventh and Emerson Street, Northeast? A. That is right. 
Q. You have subsequently, have you not, shown the police 
officers where this second spot is? A. Yes, I have. 
Q. You have taken them out to that location? A. Yes, I have. 
Q. When the! Defendant got to this area of Eleventh and Emerson 
Street. Northeast. what did he do then? A. He then instructed me 
to remove the slacks -- 
Q. First of all, let me ask you, did he park the car? 
A. Yes, he did. 
Q. When he parked the car, along the side of the street -- 
A. That is right. 
Q. -- was there any other vehicle in sight at that time? 
A. There was a white station wagon parked perhaps 25 to 30 feet 


in front of the car whichI was in. He told me if a man got out of that 
car and came back, to tell the man that I was with him, so that he 


wouldn't ask any questions. 

Q. No man ever did come back? A. No, he didn't. 

Q. After he had told you that and stopped the car, tell us in 
your own words what the Defendant did in the car when it was stopped. 
That was in the District of Columbia? A. Yes, it was. 

29 Q. Tell us what he did at that particular address? A. He then 
removed this small khaki leather jacket -- khaki jacket that he had 
on. He put it on the back seat. The gun at that time was in the pocket 
of the jacket. He then told me to remove the slacks that I had on that 


Did you do that? A. Yes, I did. 
Did he tell you anything else to do? A. No, he didn't. 
Were you wearing any panties under that? A. Yes, I was. 
Did he tell you to remove the panties? A. Yes. 
Did he undress other than the jacket that you talked about 
which he put on the back seat? A. No. 
MR. SUSSHOLZ: If Your Honor please -- 
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THE WITNESS: No, he didn't. 

MR. SUSSHOLZ: -- with all due respect to counsel, at this 
point I am going to object to any further leading questions a to this 
crucial situation. I am objecting to the line of questioning on the 


grounds the questions are couched in leading terms. | 


| 
| 
| 


THE COURT: Well, Mr. Sussholz, when a question is 

you consider it leading, you should object ther. 

MR. SUSSHOLZ: I object now to the last pending question and 
ask to have it stricken, Your Honor. | 

THE COURT: Read the last pending question. | 

(Whereupon the question and answer were read by the reporter.) 

THE COURT: The objection is overruled as to that question 
and answer. | 

BY MR. TITUS: 

Q. What then happened, in your own words, Mrs. Moore? 

A. He then told me to lay back on the front seat of the car. 

Q. Will you hold your voice up a little louder so we ne hear 
you? Told you to do what? A. He then told me to lay pees on the 
front seat of the car. | 

Q. Yes, ma'am. What happened then? A. I told him I 
wouldn't do it; and he again told me that he would kill me if I didn't. 

Q. Did you then do it? A. Yes, I did. 

Q. What did he then do? A. He then proceeded with the inter- 
course. | 

Q. Did he have intercourse with you? A. Yes, he did. 

31 Q. And this was in what part of the car, Mrs. Moore? 
A. Inthe front seat of the car. | 


ha 


i 


Q. Was the act of intercourse completed? 

MR. SUSSHOLZ: Objection, Your Honor, on the ground itisa 
leading question. 

MR. TITUS: I don't know any other way to ask it, Your Honor. 

THE COURT: The objection is overruled. 


BY MR, TITUS: 

Q. Was the act of intercourse completed, Mrs. Moore? 
A. Yes, it was. 

Q. After this act was completed with the Defendant, what did the 
Defendant then do or say? A. He told me to get dressed and get out 
of the car and keep walking and don't look back. 

Q. And don't look back? A. That is right. 

Q. Did you get dressed? A. Yes, I did. 

Q. Did you leave the car? A. Yes, I did. 

Q. What direction did you go when you left the car? A. I got 
out of the car and walked behind the car across the street down, I think 
they told me, Eleventh Street, Northeast. 

32 Q. Before you left the car, what did you do? A. I looked down at 
the tag number, as I passed by the car. 

Q. Onthe rear -- A. That is right. 

Q. --ofthe'car. Did you memorize or recall those particular 
license tags? A. Yes, I did, D. C. tag RB-742. 

Q. Now, as'you were walking away from the automobile and 
had passed by the rear tag, what did you see happen then, if anything, 
or what did occur? A. He just drove away. 

Q. Drove away inthe car? A. That is right. 

Q. Where did you then proceed to go? A. I walked approximately 
three or four doors from the corner, in which I observed a house that 
had a light on on the porch. I then went to the house and rang the bell. 
A girl answered the door. I didn't know the people. 

Q. Someone answered the door after you rang? A. Yes, it was 
a girl. 

Q. Let me interrupt you, stop you right at that moment. 

MR. TITUS: Your Honor, may these two photographs be marked 
as Government's Exhibits 2 and 3? 

THE COURT: Yes. 

33 THE CLERK: Government's Exhibits Nos. 2 and 3 marked for 


identification. 
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(Whereupon two photographs were 
marked Government's Exhibits Nos. 
2 and 3, respectively, for yma 
cation. ) 


MR. TITUS: Would Your Honor indulge me while I show these 
to defense counsel? 

THE COURT: Yes. 

MR. SUSSHOLZ: I have already seen them, Your Honor. 

BY MR. TITUS: 

Q. Mrs. Moore, I am showing you now a picture marked as -- 

I will stand over here -- Government's Exhibit No. 2. Do you recog- 
nize the area depicted in that photograph? A. Yes, Ido. | 

Q. And what is that area, if you can describe it? A. | This is 
the area in which the car was parked. 

Q. Can you point on that photograph to the spot or on where 
the automobile in which the Defendant had intercourse with you was 
parked? A. Approximately right here (indicating). | 

Q. Approximately right there (indicating)? A. That is right. 

Q. Where you are pointing, which would be on the right side of 
this photograph as you look at it? A. That is right. | 
@. When you left that automobile, about what time of night would 


you say it was, approximately? A. I imagine it was 11; or 
something like that. 
Q. Are you sure of the time? A. I am not sure of the time. 


Q. You are not sure of the time. All right. When you left 
this automobile, can you point to the photograph and show the direction 
in which you walked when you left the car? A. I got out of the pas- 
senger's side of the car, around back, came across the street here 
(indicating) and walked down the street this way (indicating). 

Q. Walked down what would be a straight street in this direction 
(indicating)? A. That is right. | 

Q. Now, if you will, Mrs. Moore, look at these photographs 
again, and I am showing you both photographs, Government's Exhibits 


36 
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2 and 3 at this point. This house which I am showing you on the 
corner of Government's Exhibit No. 2, do you recognize as the corner 
of this house in Government's Exhibit 3 (indicating)? A. That is right. 

Q. So this would be a continuation of the street, would it? 
A. Yes, it would. 

Q. Would you point to the house, if you know the house, that 
you went to after you left the car of the Defendant? A. I think this is 

the one here (indicating). 

Q. With the white porch? A. Yes. 

MR. TITUS: Can you see, Mr. Sussholz? 

MR. SUSSHOLZ: Yes. 

BY MR, TITUS: 

Q. And that house. you say, had a light in it or on the porch, or 
somewhere in the house? A. It had a light on the porch at the time. 

Q. Atthe time? A. Yes, sir, that is right. 

Q. So you passed by this house and went to the second building? 
A. That is right. 

Q. Actually the third house, I believe, but the second building? 
A. That is right. 

Q. Allright. When you went to this second house, was that the 
house of Mrs. Goldthwaite? A. Yes, it was. 

Q. Did you know her before you went there that night? A. No, 
I didn't. 

Q. I don't want you to go into any conversation you had with 
Mrs. Goldthwaite, preliminarily. 

Did you have occasion to talk with her and her daughter at that 

point when you first went in? Did you talk withthem? Just 
yesorno. A. Yes, I did. 

Q. After talking with them, Mrs. Moore, did you have occasion 
to make a telephone call? A. Yes, I did. 

Q. Who did you call? A. I first called my aunt at home. 

Q. Is that Mrs. A. Mrs. Hunter. 
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Q. -- Mrs. Hunter? A. That is right. 
Q. You talked with Mrs. Hunter, did you? A. Yes, 1 did. 
Q. After you talked with your aunt, Mrs. Hunter, on the phone, 
did you call anyone else at that point? A. Yes. My aunt told me to 
call the police and wait there for them. | 
Q. And wait there for them? A. That is right. 
Q. Did you then call the police? A. Yes, I did. | 
Q. Allright. How long would you estimate it was, Mrs. Moore, 
that you waited before the police responded to Mrs. Goldthwaite's 
home? A. I imagine it was about five or ten minutes; not more than 
that. | 
37 Q. And how many officers responded, do you remember? 


| 


| 


| 
| 


A. There were two of them. | 

Q. Two officers responded? A. That is right. 

Q. Did you talk with those officers? A. Yes, I did. | 

Q. Then, after talking with these officers, Mrs. Moore, did 
they take you any place withthem? A. Yes, they did. | 

Q. Where did they take you first? A. They first took me to 
the Twelfth Precinct. | 

Q. And from the Twelfth Precinct, did you have oceapion to go 
anywhere with any other officers? A. I was then taken to the Women's 
Bureau and from the Women's Bureau I was taken to D. C. General. 

Q. ToD. C. General Hospital? A. Hospital; yes, sir. 

Q. While at D. C. General Hospital, was an examination per- 
formed upon you? A. That is right. | 

Q. And did they take smears of the vaginal area? A. Yes, they 
did. | 

Q. Now, Mrs. Moore, would you be able to approximate or 
estimate the time it was that you went to D. C. General Hospital, 

38 roughly? A. I imagine it must have been about 12:30, 1:00. 

I am not too sure about the time. | 

Q. Inthe morning? A. Yes, it was. 


| 
| 
| 
i 


| 
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Q. Did you leave D. C. General Hospital and go anywhere after 
that in relation to this case? A. I left D. C. General and my father 
and mother took me home. 

Q. To your home? A. That is right. 

Q. Where from your home did you go? A. Afterl arrived home, 
we received a phone call, I imagine it must have been about 2:00, in- 
structing us to come back downtown to headquarters. 

Q. To headquarters? A. To the Sex Squad. 

Q. Isee. Did you go then to the Sex Squad office? A. Yes, I 
did. 

Q. When you arrived there, did you have occasion to see this 
Defendant again? A. Yes, I did. 

Q. Was he then in the custody of the police? A. Yes, he was. 

39 Q. You do not know the particular time that was ? A. No, I 
don't. 

Q. Now, prior to the time, before the time that you saw the 
Defendant in the office of the Sex Squad on that morning -- that would 
be May the 11th -- had you reported and told anyone about the metal 
bar that had been used? A. Yes, I had. 

Q. When you saw the Defendant in the office of the Sex Squad 


on that morning of May 11th, did he make a statement to you, in your 
presence? A. Yes, he did. 
Q. In that statement, did he refer to your name? A. Yes, he 


did. 

Q. Did he know your first name? A. Yes, he did. 

Q. What, if anything, did you hear him say at that point? 
A. I heard him say -- 

MR. SUSSHOLZ: If Your Honor please, may we approach the 
bench? 

THE COURT: Yes. 


(Whereupon counsel approached the bench and the following pro- 
ceedings were held:) 
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MR. SUSSHOLZ: This is a surprise to me and, scconaingte: I 
am asking for a preliminary examination to determine whether the 
statement was made voluntarily, and so forth. I had no knowledge 
of such a statement having been made, so I haven't hada chance to 

40 interrogate the Defendant about it. | 

MR. TITUS: The statement is a denial, Your Honor. In other 
words, a denial as to the use of force, but an admission of the re- 
lationship. | 

MR. SUSSHOLZ: Oh, all right; no objection. 

MR, TITUS: I am getting to this point first. 

THE COURT: Very well. 


(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held:) 


BY MR. TITUS: | 

Q. Incidentally, while I am thinking of it, Mrs. Moore, what is 
your father's occupation? What business was your father in? 
A. My father is in the trucking business. 

Q. In the trucking business? A. That is right. 

Q. Had you been to school here in Washington, D. C.? 
A. Yes, I had. 

Q. What school did you attend? A. The Anna Burdick 
Vocational High School located in the 1300 block of Allison Street. 

Q. When did you finish that school? A. I graduated in the Class 
of 1960. 
Q. When the Defendant saw you on the morning of May! 11th, 

1961, in the office of the Sex Squad, I think I asked you if he made 
a statement in your presence, and you said that he did make a statement? 
A. That is right. | 

Q. My next question to you is, what did you hear him Say at 
that time? A. I heard him say that he knew me from Southwest. 

Q. From Southwest? A. That is right. I have never lived in 
Southwest in my life. I know nothing about that part of town. And then 
I heard him say that the whole thing was voluntary, that I got in the 
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car on my own, and that the intercourse was on my own; which wasn't 
true. 

Q. What did he say, if anything, about a metal bar? A. He said 
that he didn't have a metal bar and that he didn’t own a gun. 

Q. That he didn't own a gun and didn't have a metal bar? 

A. That is right. 

Q. But that the whole thing was voluntary on your part? 
A. That is right. 

MR. TITUS: May I have Your Honor's indulgence? 

THE COURT: Yes. 

BY MR. TITUS: 

Q. Now, Mrs. Moore, you previously testified in your opening 
remarks that there came a time when you went with or took police 
officers to the area where this incident is alleged to have occurred. 

A. That is right. 

Q. Do you remember when it was you went with these officers 
to that area? A. I remember it was a Saturday. The date, I am not 


sure. 


Q. Was it some days after the incident had occurred? 
A. Yes, it was approximately, maybe, two or three days after. I 


am not sure. 

Q. Two or three days later. And you took the officers to that 
area where the car had been parked? A. Yes, I did. 

Q. And then did you also point out the house that you had gone 
to? A. That is right. 

Q. I wanted to ask you this: 

MR. TITUS:! Your Honor, may I borrow the pointer, because I 
think it might be easier? 

THE COURT: Yes. 

BY MR. TITUS: 

Q. Hold that, if you would, Mrs. Moore (handing pointer to 

witness). 


23 


| 
| 
| 
| 
| 


On this photograph whichI am showing you, Government's Exhibit 

No. 2, marked for identification, you previously identified this area 
43 as the place where your car -- that is, the Defendant's car -- was 
parked. A. That is right. | 

@. When the incident occurred? A. That is right. | 

Q. Where was the other vehicle that you described, I think you 
said a white station wagon was also there? Point with the pointer and 
show us. A. It was parked at the corner down here esmaei 

Q. Down that street? A. That is right. 

Q. Ahead of the automobile of the Defendant? A. Abead of the 
automobile, that is right. 

Q. About how far a distance would you say that would a Can you 
estimate from where you are sitting to some spot in the courtroom, per- 
haps? A. From here perhaps to the door. 

Q. To the front door? A. That is right. 

Q. Ofthe courtroom? A. That is right. 

Q. That would be the distance between the Defendant's car and 
the car parked ahead? A. That is right. | 

Q. All right, thank you. | 

44 I wanted to ask you one final question, Mrs. Moore. When you 
started out to this drugstore to get the milk, at your grandmother's re- 
quest, as a result of your conversation with your family, were you ex- 
pected back after you made the purchase? A. Yes, I was. | 

Q. Mrs. Hunter expected you back? A. That is right. | 

Q. Did your aunt, Mrs. Hunter, make any statement to you about 
going to the drugstore before you left? A. Yes. She -- | 

MR. SUSSHOLZ: Objection; hearsay. 

MR. TITUS: All right, I will withdraw the question, Your Hmor. 

BY MR, TITUS: 

Q. Incidentally, Mrs. Moore, did you know any or all of the clerks 
in that drugstore by sight? A. Yes, I did. 

Q. Did you know any of their names? A. Yes, I knew two of them. 


| 
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Q. Two ofthem? A. That is right. 

Q. Who were they? A. Thurman Anderson and Charles Moore. 

Q. Had you seen them in the drugstore before that particular night? 
That is, had you known them on prior occasions? A. Oh, yes, uh-huh. 

45 Q. Did you see them on that night when you were in the drugstore? 

A. Yes, I did. 

Q. And did they wait on you or serve you? A. Yes, they did. 

Q. You spoke of a certain point in the automobile on the occasion 
of the first stopping of the car, that is, when the car stopped first before 


it got to this location on Emerson Street -- when the car first stopped, 


you stated that you tried to scream. What happened to you when you tried 
to scream? A. He slapped me with his open hand; he then again choked 
me with this metal bar. 

Q. With the bar? A. That is right. 

Q. And did what else? A. Then he reached for the gun that he 
had already showed me and he told me that he would kill me if I tried to 
do that again. 

MR. TITUS: Your witness, counsel. 

MR. SUSSHOLZ: If Your Honor please, I would like to see any 
written statement given by this witness to the prosecution. 

THE COURT: Very well. 

46 MR. TITUS: Your Honor, these are stapled to another document. 
If the Clerk has a staple remover, could it be used to separate them? 

THE COURT: Yes. 

MR, TITUS: These two come off; it is just this one. 

MR. SUSSHOLZ: In order not to delay the proceedings, Iam 
assuming I will have a chance to read the statement during the lunch 
hour. I am prepared to begin my cross-examination. 

THE COURT: Well, in about five minutes we are going to take a 
five-minute recess. You may read it then. 

MR. SUSSHOLZ: Very well, Your Honor. Thank you. 
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CROSS EXAMINATION 

BY MR. SUSSHOLZ: | 

Q. Mrs. Moore, can you tell us the tag number of the accused's 

1953 vehicle? A. RB-742. 
Q. And do you remember that from the night of May 10, 1961? 


A. Yes, Ido. 
Q. Inother words, then, your recollection of all the events of 


that night are clear to you? A. Yes, they are. 
Q. Now, is your testimony today under examination by Mr. Titus, 

the prosecutor -- is your testimony today the same as your testimony 
before the Grand Jury? | 
47 MR. TITUS: Objection, Your Honor. I don't think there is any 

foundation for such a question. | 
THE COURT: The objection is sustained. 
BY MR. SUSSHOLZ: 

Q. Tell us the time and the place that for the first dimes in your 
life you saw the accused, Mr. Lynch? A. The time was about 9:20 p.m. 

The place, the New Hampshire Pharmacy located in the fifty-hundred 
block of New Hampshire Avenue. | 

Q. Why do you say the fifteen-hundred block of New Hampshire 

Avenue, Mrs. Moore? You are aware that it is the five thousand block 


of New Hampshire Avenue, are you not? A. Yes, Iam. 

@. Why do you then say the fifteen-hundred block? A. I say it is 
the fifty-hundred block, because it is easier for me to remember it that 
way. | 
Q. You have been saying the fifty-hundred block? A. That is 
right. 

Q. Iam sorry; I thought you were saying the fifteen-hundred block. 
A. No. | 


Q. Did you ever claim it was the fifteen-hundred block? 


No, I have never. 
Q. Do you deny that in the preliminary hearing on May 18, before 
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Judge Barlow, in the Municipal Court, you were asked: 
48 "where did you see Mr. Lynch?" 
And your answer was: 
"He was in the drugstore in the fifteen-hundred block of New 
Hampshire Avenue.” 
A. Yes, I do. 

Q. That is incorrect? A. That is. 

Q. It was the five thousand block? A. That is right. 

Q. What attracted your attention to the accused, Mr. Lynch, at 
that time and place? A. It was the manner in which he passed me by 
on the way out of the store. 

Q. What was that manner? A. He bumped up into me accidentally 


on purpose, and then he didn't even say, excuse me. 
Q. And that is what attracted your attention? A. That is right. 
Q. And nothing else? A. Nothing else. 


Q. You are sure of that? A. I am sure. 

Q. Do you recall the proceedings before the Municipal Court on 
May 18, 1961? A. Yes, I do. 

49 Q. When you testified in connection with Mr. Lynch? A. Yes, 

I do. 

THE COURT: Just a minute. We are now going to take the five- 
minute recess, Mr. Sussholz. 

Members of the Jury, you will keep in mind the usual admonition. 
At this time we will take a recess of five minutes. 

(Whereupon a short recess was taken.) 
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THE COURT: Are you ready to proceed ? 
MR, SUSSHOLZ: Almost, Your Honor. I am still reading |; 


statement. 

THE COURT: Very well. 

BY MR. SUSSHOLZ: 

Q. Actually, you were 19 at the time of this event, were you not, 
Mrs. Moore? A. No, I was not. | 

Q. You had just a few more days to go to your 19th birthday, did 
you not? A. I had just about a month to go before my 19th birthday. 

Q. Not evena month? A. It was June the 7th. | 

Q. Now, Iask you, ma'am, what was it in the drugstore a the 
5000 block of New Hampshire that attracted you to the accused, attracted 
your attention to the accused, and you testified before the recess, I 


believe, he bumped into you accidentally on purpose, is that correct 7 ? 
A. That is right. 
Q. And I asked you, was there anything else that attracted your 
attention to him, and I believe you said no, at which point the recess was 
declared? A. That is right. | 
Q. Iask you this, Mrs. Moore: Isn't it a fact that at the prelim- 
inary hearing, May 18th, you mentioned nothing about the accused having 


bumped into you, and instead said what attracted your attention to 
him was only the jacket he was wearing? A. Idon't remember that. 
MR. TITUS: I think counsel should refer to a specific ‘s in the 
transcript when he asks this question. 
MR. SUSSHOLZ: I will do that privately to counsel, Your | Honor. 
THE COURT: If you claim that she made a statement, you should 
read the statement to her and ask her if she made it. 
MR. SUSSHOLZ: Very well, Your Honor. Page 13 of the lrahseript: 
BY MR. SUSSHOLZ: | 
Q. I ask you this, Mrs. Moore: Isn't it a fact that at this hearing 
you were asked: | 
Now, tell me, what was it that attracted your attention to 


this particular person -- meaning the accused, Mr. Lynch -- out 
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of these men who were there and -- and this -~- the general sit- 

uation of the store. 

Answer: The only thing that I remember about the gentle- 
man was the jacket that he hadon. I remembered that when he 
passed me by on the way out the door. Was that your testimony 
at that time? A. Yes, I do remember that. 

Q. Now, which is correct, what you testified to on May 18th or 

52 what you are testifying to today, as to what attracted your attention 
to the accused? 

MR. TITUS: I submit there is not an inconsistency here. She 
stated she does remember that to be a fact; whether or not she used 
those specific words, I don’t think is material. 

MR. SUSSHOLZ: The Court please, this statement I have just 
read from that transcript. 

THE COURT: Well, she has answered that. She told you that she 
did remember. 

MR. SUSSHOLZ: That she so testified. 

THE COURT: Yes. 

MR. SUSSHOLZ: And I am now simply asking her which statement 
is correct. 

THE COURT: Very well. Which statement is correct? 

THE WITNESS: In all earnestness, both statements are correct. 

MR. SUSSHOLZ: Will the prosecution stipulate that on page 4 of 
the transcript there appears the question asked of Mrs. Moore: 

Where did you see him? Meaning Mr. Lynch. And her answer, 
according to the transcript, is: 

He was in the drugstore in the 1500 block of New Hampshire Avenue. 


MR. TITUS: The word is so printed in the transcript, I will have 
to concede the word “fifteen” is printed here. I think it is for the jury to 


reach the conclusion as to why. I will stipulate to that. 
THE COURT: Did you say you would or would not? 
MR. TITUS: I will. 
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THE COURT: Very well. | 
You have been saying 5000 block, have you not, this morhing? 
THE WITNESS: Yes, I have, Your Honor. 
BY MR. SUSSHOLZ: | 
Q. Mrs. Moore, is it your testimony that you told Mrs. ‘Goldthwaite 
in the house that you visited in the vicinity of Eleventh and Emerson, the 
mother of Princess -- you know who I mean, don’t you? A. Yes, I do. 


Q. Is it your testimony, then, when you first entered that house, 
you told her that you had been sexually assaulted? | 

MR. TITUS: Your Honor -- 

THE COURT: Just one moment. Mr. Titus asked her if she hada 
conversation with someone and she said yes, but she did not say what the 


conversation was. | 

MR. SUSSHOLZ: If Your Honor please, with all deference to the 
Court, I ask to have that read back from the record. She testified: 
"I told her what happened." 

That is what I say the transcript will show. 

54 MR, TITUS: Your Honor, even if that were said, itis a lot dif- 
ferent from what counsel has related in his question. But my recollection 
is I didn't ask that question. 

THE COURT: You didn't ask which question? 

MR. TITUS: What she said. I asked whether she had a conversation 
with Mrs. Goldthwaite. | 

THE COURT: That is my recollection. The reporter hb took that 
has gone and gone with the notes. 

MR. SUSSHOLZ: I think I can rephrase the question, Your Honor. 

THE COURT: Very well. 

BY MR. SUSSHOLZ: | 

Q. Mrs. Moore, did you at any time tell Mrs. Goldthwaite of your 
claim that you had been sexually assaulted? A. No, I did not. 

Q. Did you tell her daughter that? A. No, I did not. | 

Q. Who did you call on the telephone? A. I first called my aunt, 


Mrs. Hunter. 


| 
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Q. Not your mother? A. Not my mother. 
Q. Inthe written statement you gave the police on May 11th, did 
you not state there that you called your mother and not your aunt? 


A. I saidI called my aunt, not my mother. 

Q. I show you your written statement and invite your attention to 
the last sentence in the first paragraph, andI ask you this, does that say 
your mother that you -- 

THE COURT: Just a minute; let her look at it first and then put 
your question. 

MR. SUSSHOLZ: Certainly, Your Honor. 

BY MR, SUSSHOLZ: 

Q. Does that say you called your mother, or does it say you called 
your aunt, in the typewriting portion? A. In the typewriting portion it 
says I called my mother. In the written portion, it says I called my aunt. 

Q. And that written portion is not your handwriting, is it? 

A. No, it is not. 

Q. Do you know whose handwriting the written portion is? 
A. No, I don't. 

Q. But at the time you signed that statement, turn to the second 
page, please, does it ‘state in the last sentence of that statement that 
everything in there is true and correct? A. Yes, it does. 

Q. And you signed that written statement? A. Yes, I did. 

Q. And at the time you signed it, that writing in red ink was not 
on that statement; is that correct? A. That is correct. 

56 Q. You say you called your aunt, is that correct, Mrs. Moore? 
A. That is right. 

Q. Did you tell your aunt that you claimed that you had been 
sexually assaulted by Mr. Lynch? A. No, I did not. 

Q. As a matter of fact, Mrs. Moore, all you stated to Princess 
Goldthwaite and her mother and your aunt, when you went into that house 
in the area of Eleventh and Emerson, was the fact that a man had tried 
to rob you; isn't that correct? A. That is right, I did. 
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Q. You made no reference to sexual assault? A. That is right. 

Q. Now, you have testified today about a white station wagon 
which you have fixed 20 or 25 feet away from the car in which you say 
you had intercourse with the accused; is that correct? | 

MR. TITUS: I will have to only object as to this being an incorrect 
statement. I believe it is the distance, unless my observation of distance 


is incorrect, I believe she testified the car she was speaking about was 
from the spot where she is sitting to the front door of the courtroom, if 


my recollection is correct. I think that is over 20 feet. I could be wrong. 
MR. SUSSHOLZ: Well, counsel's recollection does differ, but it 
57 is immaterial. I will correct that now, to avoid any further 
question as to what she did or did not testify, about the footage. 
BY MR. SUSSHOLZ: ! 
Q. Mrs. Moore, was there a man that you could observe in this 


station wagon? A. Yes, it was. 
Q. When you stopped for the first time with Mr. Lynch, some- 
where between Third and Farragut and Eleventh and Emerson, you saw 
some people, did you not? A. Yes, I did. | 
Q. And you tried to scream to them, did you not? A. Yes, I did. 


Q. And the window of the car was open, was it not? A. ‘No, it 


was not. | 

Q. The window was closed? A. On the passenger side, yes. 

Q. But you did see some people that night? A. Yes, I did. 

Q. And as a matter of fact, there were cars parked, or rather 
which had come to a stop alongside of your vehicle and behind your vehicle 
while your vehicle was traveling that night; isn't that a fact? A. That 
is true. | 

MR. SUSSHOLZ: Page 23 of the transcript. 

BY MR. SUSSHOLZ: 
Q. Isn't it a fact, Mrs. Moore, that on May 18th, in Municipal 


Court, you were asked: | 


And you tell me, then -- strike that, please. 


MR. SUSSHOLZ: Page 21. 
MR. TITUS: Page 21. 
(Mr. Sussholz conferred with Mr. Titus.) 
MR. SUSSHOLZ: I am ready to proceed, Your Honor. 
BY MR. SUSSHOLZ: 
Q. Now, Mrs. Moore, isn't it a fact, at this hearing I referred to 


you were asked this question: 

Which way did you go? 

Answer: Third and out Hamilton Street. 

Question: Third Street to Hamilton Street? 

Answer: That's right. 

Question: Were there any cars on the street? 

Answer: Empty ones. 

Question: Empty ones? 

Answer: Parked on the street. 

Question: No traffic at all? 

Answer: Not at that time. 

Question: And you tell me, then, there was no traffic from Third 
and Hamilton to Eleventh and Emerson, Northeast, saw nobody? 

Answer: Quite sure I didn’t. 

Was that your testimony on May 18th? A. Yes, it was. 

Q. You have identified Government's Exhibit 1 as the instrument 
which you claim was used by Mr. Lynch to get you into his car at Third 
and Farragut; is that correct? A. That is correct. 

Q. And you identified this exhibit which I now hold in my hand? 
A. (Nodding head.) 

Q. What is the size of this exhibit? 

MR. TITUS: Your Honor, I think the size speaks for itself. 

THE COURT: What is the size of it? 

MR. SUSSHOLZ: Yes. I am asking this witness now, after seeing 
it, what she says is the size of this exhibit. 

THE COURT: What do you mean, how long it is? 
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MR. SUSSHOLZ: Yes, how long it is. I will connect it up with 
my next question, Your Honor. 
THE COURT: Are you able to say? 
THE WITNESS: I am just able to take a rough guess, just a rough 
guess. | 
THE COURT: Just a rough guess? 
THE WITNESS: Yes, ma'am. | 
THE COURT: Do you want her to give you a rough guess? 
MR. SUSSHOLZ: Yes. | 
THE COURT: All right, give him a rough guess, if you can. 
THE WITNESS: I will say twelve inches. 
MR. SUSSHOLZ: Page 5. 
BY MR, SUSSHOLZ: | 
Q. Isn't it a fact that at this hearing on May 18, Mrs. Moore, you 
testified that the instrument used by the accused -- rather, your testi- 
mony was as follows: 
Question: Can you describe this bar in any degree, to any 
degree? | 
Answer: I remember the bar was long, perhaps two: -- two -- 
two inches or more long, with ridges in it. 
Was that your testimony? A. That is my testimony. 
Q. Did you ever tell anyone that rather than a metal bar, 
been forced into this car with a knife? A. No, I did not. 
Q. You did not tell that to the police? A. No, I did not, 


Q. Did you read the newspaper article concerning this case before 


your testimony on this witness stand? A. No, I did not. 
MR. TITUS: Your Honor, I will object to any further lines of 
this questioning unless counsel shows some reason for it at the bench 


conference. 
THE COURT: Do you want to come to the bench? 
MR. SUSSHOLZ: Yes. 
THE COURT: All right. 


(At the bench:) 

MR. SUSSHOLZ: Your Honor please, I have here a newspaper 
account -- 

THE COURT: She says she didn't read it. 

MR. SUSSHOLZ: Well. I know, but counsel is asking to connect it 
up; otherwise he said he would object. I was going to follow up my 
question. The newspaper report says the girl, meaning the complain- 
ant, told police Lynch forced her into his car at knifepoint at Third and 
Farragut. My point is this, I know the prosecution is going to use -- 

THE COURT: Now. she has told you what she said. She can't be 
charged with what somebody else says that she said. Now, if you want 
to contradict her by what she has told the police, then you are going to 
have to call somebody to do it; you can't do it by means of a newspaper 
article. 

MR. SUSSHOLZ: Oh, no; I know! couldn't use this. I just wanted 
to know whether she was aware of this newspaper article, and her 
answer is no, so that ends that line of inquiry. 

THE COURT: Yes. 

(End of bench conference.) 

(Mr. Sussholz conferred with Mr. Titus.) 

62 BY MR. SUSSHOLZ: 

Q. Mrs. Moore, isn't it a fact that sexual relations with the 
accused did not take place at Eleventh and Emerson? A. Yes, it is true. 

THE COURT: What was the answer? 

(The answer was read by the reporter.) 

BY MR. SUSSHOLZ: 

Q. Did you understand my question? A. I think I did. 

THE COURT: You said Eleventh and Emerson. 

MR. SUSSHOLZ: And I said isn't it a fact that sexual intercourse 
did not take place, and she says yes, it is true. Whether she understands 
my question or not, I don't know. 

THE COURT: Eleventh and Emerson, you were asking if it took 


place at Eleventh and Emerson, and she has answered no, if I under- 
stood you. 
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MR. SUSSHOLZ: That is right; Your Honor has understood cor- 
rectly. 

THE COURT: Go ahead. 

BY MR. SUSSHOLZ: 

Q. If it did not take place at Eleventh and Emerson, where did the 
sexual act take place? A. I will say yes to the question, that it did take 
place at Eleventh and Emerson. | 

Q. Inother words, you misunderstood, my question was it did 

63 not take place there. We haveit clear now. It is your testimony 

that the sexual act that you allege, took place at Eleventh and Emerson? 
A. That is right. | 

Q. You are sure of that? A. Yes, Iam. 

Q. Let me ask you this: When you were picked up at Third and 
Gallatin or, rather, when you were forced into the car at Third and 


Gallatin, you testified you stopped somewhere before you were taken 
to Eleventh and Emerson? A. That is right. | 


Q. Now, isn't it a fact you stopped twice before being taken to 
Eleventh and Emerson? A. No, it is not true. 


Q. Isn't it a fact you were driven to Eleventh and Emerson -- 
strike that. 
Isn't it a fact you were driven to Eleventh and Emerson after 


sexual relations were had between you and the accused? A. No, I was 
not. | 
Q. Once sexual relations occurred, you got out of the car? 
A. That is right. | 
Q. You testified, did you not, that before you got to the place 
where the sex act took place, you had stopped somewhere and at that 
place Mr. Lynch slapped you? A. That is right. | 
64 Q. Where did he slap you? A. In my face. 
Q. Which side? A. The right side. | 
Q. He didn't strike you with his fist, didhe? A. He struck me with 


his open hand. 
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Q. Did he cause any blood to -- A. Only swelling. 

Q. Only what? A. Only swelling. 

Q. How long did that swelling last? A. By the next morning it 
had gone down. 

Q. By when? A. By the next morning it had gone down. 

Q. And that swelling existed on your face when you went to D. C. 
General? A. I do believe it did. 

Q. And that swelling existed on your face when you went to the 
home of Mrs. Goldthwaite? A. That is right. 

Q. Other than the swelling on the right side of your face, were 
there any other marks of violence on your person? A. There were 
scratches on my throat; yes. 

Q. Who saw those scratches, other than yourself? 

A. The detective. 

Q. What about the doctors who examined you? A. Notas I re- 
member. 

Q. Did you point out these marks to them? A. No, I did not, for 
at the time they were not visible. 

Q. What time? A. WhenI was at D. C. General Hospital that 
night. 

Q. You mean the scratches? A. On my neck, that is right. 

Q. The scratches had disappeared, but the swelling remained; 
is that correct? A. That is right. 

Q. How bad was the swelling? A. Well, not very bad, just here 
(indicating) . 


Q. In your written statement that you gave the police on May 11th, 


did you not state that you were picked up, or you were, rather, forced 
into the car -- strike that. 

Did you not state in your written statement of May 11th that you 
saw a man park a car at the corner of Second and Farragut, and he got 
out of the car and walked down Third Street? A. That is right. 

Q. You said Second and Farragut? A. That is right. 
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Q. Instead of Third and Farragut? A. Yes, I did. 

Q. But it is now your testimony it was definitely at Third and 
Farragut? A. That is right, because where the car was parked was the 
end of the 200 block of Farragut Street. As a matter of fact, it was in 
front of 255 Farragut Street, which is exactly the last house on the 
Farragut Street side before entering into Third Street. 

Q. But your familiarity with the neighborhood is such you 1 will 
agree that if the Defendant parked his car at Second and Farragut and 
walked, he couldn't have walked down Third Street; he would have walked 
down Second Street? A. That is right. 

MR. SUSSHOLZ: May I have the jacket, please, Your Honor? 

THE COURT: Yes. 

(The jacket was handed to counsel.) | 

BY MR. SUSSHOLZ: | 

Q. Mrs. Moore, do you know Detective Sergeant James A. 
Kennedy? A. Yes, I do. | 

Q. Did you tell him -- excuse me; strike that. | 

When did you first meet Sergeant Kennedy? A. I met Sergeant 
Kennedy when he came to the Twelfth Precinct on the night of the 10th 
of May. 

Q. Did you tell Sergeant Kennedy that it was at Eleventh and 
Emerson that Mr. Lynch first allegedly displayed his gun? A. No, I 
think I told him it was before that. | 

Q. You told him it was the stop before Eleventh and Emerson, 
is that correct? A. That is right. 

MR. SUSSHOLZ: Page 10 of the transcript. 

(Mr. Sussholz drew a diagram on the blackboard.) 

BY MR. SUSSHOLZ: 

Q. Mrs. Moore, I invite your attention to the blackboard and 

ask you, is it your testimony that you walked from the northeast corner 


| 
| 


of Eleventh and Emerson to the home of Mrs. Goldthwaite on Emerson? 
A. That is right. 
Q. How close were you to the corner, to the northeast corner, 


in this vehicle? | 


| 
| 
i 
i 
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THE COURT: Will you point out the northeast corner to her on 
this diagram? 

BY MR. SUSSHOLZ: 

Q. I am now pointing to the northeast corner, and I believe you 
told the jury from the pictures you have seen, that the car was parked at 
the northeast corner of Eleventh and Emerson? A. That is right. 

Q. Iam now asking you how close to the corner was it? 

A. You mean in feet? 

Q. Approximately? A. I imagine about 10 or 15 feet from the 
corner. 

Q. And it is your testimony you walked directly across Emerson 
to this house; is that correct? A. That is correct. 

Q. Did you walk up or down Eleventh Street? A. No, I didn't. 

Q. Did you not testify on May 18th -- page 10: 

I then ‘walked down Eleventh Street, which I think was 
the forty-nine hundred block, to approximately the third or fourth 
house from the corner. 

A. Yes, I did. 

Q. Did you not testify at the same time: 

At which -- meaning house -- I rang the bell and a girl 
answered the door, and I told her what had happened. Did you 
not so testify on May 18th? 

A. Yes, I did. 

Q. That you told Princess Goldthwaite what had happened? 
A. That is right. 

Q. Did you not testify on May 18th, page 11, that: 

Question: All right. And who did you call? 

Answer: I first called my mother. 

Question: All right. 

Answer: And told her what had happened. 

Did you not so testify? A. Yes, I did. 


Q. When was the first time that you have told anyone it was your 
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| 
aunt that you called and not your mother? A. I think it was later, when 
I talked to Mr. Titus, that I told him it was my aunt. It could have been 
before; I don’t remember just when it was. | 

Q. As a matter of fact, you did not talk to Mr. Titus, the prosecutor, 
until after you testified before the Grand Jury? A. That is right. 

Q. What did you tell the Grand Jury about who you called on the 
telephone? A. AsI remember, I thinkI told them I called my aunt. 

Q. The Grand Jury? A. That is right. 

Q. And you told that to Mr. Titus? A. Yes, I did. 

Q. But on May 18th, you testified it was your mother that you had 
called? A. That is right. | 

Q. And you further testified, did you not, on May 18th, that who - 
ever you called, your mother or your aunt, you told her what had hap- 
pened? A. No, I didn't. | 

Q. You did not so testify on May 18th? A. Yes, I did. 

Q. When you testified this morning and said you tried to get out 


i 


of the car and screamed at this place you stopped before Eleventh and 
Emerson, you did something to the car. How did you try to get out; what 
did you do, or how did you try to attract attention; what did you do? 

A. I tried to kick the window out on the passenger side of the car with 


| 


| 
| 


my foot. 

Q. Kick the window out? A. That is right. 

Q. Did you try to turn the window handle? A. I couldn’ t oan that 
close to the door. | 

Q. But you tried to kick the window out? A. That is right. 

Q. Did you do anything else other than trying to kick the window 
out, in order to communicate your wishes to someone else outside the 
car, that you were in trouble, or your notice to someone else? 
A. Other than screaming, no. | 

Q. You did not do anything to the door itself, other thanitry to kick 
the window out? A. No, I didn't. 

Q. You are certain of that? A. Iam. 


MR. SUSSHOLZ: Page 8. 

BY MR. SUSSHOLZ: 

Q. Iask you, Mrs. Moore, did you not testify on May 18, in 
Municipal Court, along these lines: 

Question: All right. Now, did anything else take place 
while you were parked, at the car? Referring to this place be- 
fore you came to Eleventh and Emerson. 

Answer: He asked me for money at that time. 

I made 2 mistake in where I am reading from. I am sorry, counsel. 
I will find it. 
The question was put to you, was it not, Mrs. Moore: 

All right. Now, did anything else take place while you 
were parked, at the car? 

Answer: I tried to get out of the car. I screamed, trying 
to unlock the door on the passenger's side. Wasn't that your tes- 
timony then? A. No, I don’t think it was. 

MR. SUSSHOLZ: Will the Government stipulate that the transcript 
of the testimony of May 18th of Mrs. Moore would show just what I read? 

MR. TITUS: Your Honor, I think the entire answer should be read 
in its entirely, not just a part. If that is done, I will stipulate to it. 

Will you do that, counsel? 

MR. SUSSHOLZ: I have no objection. 

THE COURT: Very well. 

BY MR. SUSSHOLZ: 

Q. Was it not your complete answer on May 18th, in answer to 
the question: 

I tried to get out of the car. I screamed, trying to unlock 


the door on the passenger's side. He then grabbed me again with 


this metal bar, slapped me, and choked me again with the bar, 

so that I wouldn't attract attention from anyone else coming by. 

And I take it your answer is you did not so testify about unlocking 
the door, on May 18th? A. I did make that statement. 


73 


41 


Q. Is it not a fact that on May 18th, you made no reference to 
trying to open the window or kicking the window out? A. I = re- 
member. 

Q. And isn't it a fact, the reason you did not make that reference 
to the window is because the window was open from the moment you entered 
the car, Mrs. Moore? A. The window was not open, because I had 
made several requests to the driver to open the window. He then told 
me not to touch the window. | 


Q. What type of gearshift did this car have? A. I imagine it 


was automatic. I know little about cars. 

Q. Where was the gearshift? 

THE COURT: Don't imagine something about it; if you know, tell 
him; if you don't know, Say so. 

Read the question to the witness. 

(The question was read by the reporter.) 

THE WITNESS: Automatic. 

BY MR. SUSSHOLZ: 

Q. Where was the gearshift handle, do you know? A. The levers 
were placed on the dashboard of the car near the steering wheel. 

Q. The gearshift lever? Do you know what the gearshift lever is? 
A. Yes, but in this make of car, as far as I can remember, it was just 
a little button that you just moved up and down. 

Q. Ina Mercury, 1953 Mercury? A. That is right. 

Q. All together, how long were you together with the accused, Mr. 
Lynch? Am I upsetting you, ma'am? A. I don't remember. I imagine 
it was about an hour, an hour and a half -- 

Q. Am I upsetting you, ma'am? A. No, Iam all right, 

MR. TITUS: I see no basis for that kind of question. 

MR. SUSSHOLZ: Well, if I am, I was going to say I am'sorry. 

MR. TITUS: I don't think he should apologize to the witness. 

THE COURT: I don't think she has indicated she is upset. 

MR. SUSSHOLZ: I don't know if Your Honor noticed, but she did 
so indicate. 
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THE COURT: The objection will be sustained. The remarks will 

be stricken; the jury will disregard them. 
BY MR. SUSSHOLZ: 

Q. Approximately how long were you together with the accused 
that night, Mrs. Moore? A. As far asI can remember, an hour, an 
hour and a half. two hours; I don’t remember. 

Q. Did you smoke at all that night? A. I don’t smoke. 

Q. Did the accused smoke at all? A. No, he did not. 

Q. From the time you got into the car at Third and Farragut, as 
you say, until Eleventh and Emerson, and other than this one stop you have 
testified about, where you showed him your sweater, how many times did 
that car stop that night, can you tell us? A. No, I can't. 

Q. Did it stop at all for any traffic control, such as stop signs or 
stop lights? A. Yes, it did. 

75 Q. How many times? A. I don't remember. 

Q. Once? A. More than once, yes. 

Q. Ten? A. I don’t remember. 

Q. In terms of the actual sexual intercourse, Mrs. Moore, was 
your head under the driver’s wheel, or oa the passenger side of the car? 


A. On the passenger side of the car, under the door handle, as I re- 


member. 

Q. Were you on top or on bottom? A. On bottom. 

Q. And you have testified, have you not, that the act of intercourse 
was completed, is that correct? A. Yes. 

Q. Did you physically assist Mr. Lynch in any way to make the 
penetration of your person? A. No, I did not. 

Q. You did not put your hands on any part of his body, is that 
correct? A. That is right. 

Q. Mrs. Moore, isn't it a fact you entered this 1953 Mercury in 
the 5000 block of New Hampshire Avenue? A. No, it is not a fact. 

76 Q. Isn't it a fact you got into this car voluntarily, in acceptance 

of the offer of Mr. Lynch to drive you home? A. No, it is not a fact. 
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Q. Did you ever hear of Dr. LaRocca? A. I believe that he is 
the doctor that examined me at the D. C. General Hospital. | 

Q. Gave you the sperm test? A. That is right. 

Q. Isn't it a fact you told Dr. LaRocca you were forced into this 
car in the 5000 block of New Hampshire Avenue, Northwest? A. I 
never talked to the doctor at all. 

Q. Who did you talk to at D. C. General? A. The only ee 
that I talked to was the lady police who drove me there. 

Q. Who? A. The lady police who drove me to the D. C, General 
Hospital. | 

Q. What was her name? A. I don't knowthe lady's mane. 

Q. Mrs. Moore -- | 

MR, SUSSHOLZ: Will the Clerk mark this as Defendant's Exhibit 
1 for identification -- or would that be A, Your Honor? | 

THE CLERK: One. Defendant's Exhibit No. 1 marked for 
identification. | 


17 (Medical Report of Dr. LaRocca 
was marked Defendant's Exhibit No. 
1 for identification.) 


BY MR. SUSSHOLZ: | 
Q. Mrs. Moore, I have before me the medical report sifned by 
Dr. LaRocca, made the 11th day of May, 1961, in which the Doctor states: 
Subject -- meaning you -- alleges she was forced into 
a car in the 5000 block of New Hampshire Avenue. 


| 


Now, is it nevertheless your testimony that you never talked to 
Dr. LaRocca or to anybody at D. C. General Hospital, not connected 
with the police force? A. That is right. | 

MR. TITUS: I assume counsel means relative to the allegations, 
because I would guess she would talk to somebody in the course of the 


examination. 


You mean relative to this? 
| 
THE COURT: You mean relative to the place where allegedly the 


getting into the car occurred, is that not what you are asking her about? 


| 
i 
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MR. SUSSHOLZ: May I follow it up? I have the point andI will 
follow it up. I can see the ambiguity. 

THE COURT: All right. 

BY MR, SUSSHOLZ: 

Q. Mrs. Moore, did you talk to any person at D. C. General 
Hospital, the morning of May 11, 1961, for any reason whatsoever? 

A. Yes, I did. 

Q. Who did you talk to? A. I talked to the lady who drove me 
there from the Women's Bureau. 

Q. Did you talk to any other person that morning connected with 
that hospital? A. No, I did not. 

Q. Did you tell this person, this woman, that you had been picked 
up or forced into the car in the 5000 block of New Hampshire Avenue, 
Northwest? A. No, I did not. 

Q. Do you have any knowledge where -- do you have any personal 
knowledge where Dr.'LaRocca got this information regarding what I have 
just read to you? A. No, I don't. 

MR. SUSSHOLZ: With all deference to the Court, Your Honor, I 
want to confer with the accused and with my associate counsel, andI 
don't know what time Your Honor -- 

THE COURT: We usually adjourn at 12:30. Do you want a few 
minutes? 

MR. SUSSHOLZ: May I, Your Honor? 

THE COURT: Yes, certainly. 

(Mr. Sussholz conferred with Mr. O'Hara and the Defendant.) 

BY MR, SUSSHOLZ: 


Q. How many times did the accused have intercourse with you, 
Mrs. Moore? A. Once. 

Q. You are sure of that? A. Yes, Iam. 

Q. It wasn't two times? A. No, it was not. 

Q. Now, Dr. LaRocca examined you at D. C. General, did he not? 
A. Yes, he did. 
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Q. He examined you, personally? A. Yes, he did. | 
Q. How long did this examination last? A. I don't remember. 
Q. What did he do? A. The only thing that I remember him doing 
is taking the test. 
Q. Taking a sperm test? A. That is right. | 
Q. Did he inspect various portions of your body? A. No, he did 
| 
Q. Did he examine your face? A. No, he did not. 
Q. Your neck? A. No, he did not. | 
Q. Your arms? A. No. | 
Q. And he said not a word to you during this examination? 
A. Nothing. | 
Q. How long did the examination last? A. I don't remember. 
Q. No recollection at all? A. No. | 
* *x *x *x *x 
104 Q. What happened to the package of milk, Mrs. Moore, that 
you purchased at the drugstore? A. After he told me to get out of the 
car, he handed me the bag in which I had the milk, and my sweater, and 
the little gold wedding band I had been wearing. | 
Q. What else did he hand you? A. Anumbrella. I a“ an umbrella 
that night. 
105 Q. How were you dressed that night? A. I was dressed in a bulky 
knit yellow sweater, a pair of black wool slacks, and a lime -colored 


| 


pullover sweater, and flat shoes, and a scarf. 

Q. You said a scarf? A. That is right. 

Q. Where was the scarf? A. On my hair. 

Q. Did you take the scarf off at any time during the night? 
A. No, I did not. 

Q. The scarf remained on your head throughout the semua act? 
A. As far as I can remember. 

Q. Did the scarf remain on your head when you came ts the 
Goldthwaite home? A. I think when I got there the scarf was down on 
my neck, I think. I am not too sure. | 
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Q. Asa matter of fact, wasn't the scarf neatly on your head when 


you came to the Goldthwaite home? A. No: asI remember, it was not. 
= * * * * 
106 REDIRECT EXAMINATION 

BY MR, TITUS: 

Q. Now. Mrs. Moore, I want to go over a few of the questions 
asked you by counsel and your answers, and particularly I want to start 
out with the question with regard to the metal bar and the transcript 
testimony here -- 

And it is on page 5, Counsel, Iam referring to. 

This hearing, this preliminary hearing in which you testified be- 
fore Judge Mary Barlow in the Municipal Court, occurred on May 18th, 
1961, which was a Thursday. Do you remember that particular hearing? 
This is the one to which counsel has been referring on cross-examination. 
You recall that? A. Yes, I do. 

Q. NowlI want to ask you this question: 

Before the date of that hearing on May 18th, you had already seen 
this bar marked as Government Exhibit No. 1 for identification, had you 
not? A. Yes, I had. 

Q. And you had already made an identification of this particular 
bar to the police, had you not? A. Yes, I had. 

Q. Allright. Now in this transcript the question that was asked 
you was: 

107 "Can you describe this bar in any degree, to any degree?" 

And you replied: 

"l remember the bar was long” -- and then there was a 
comma -- "perhaps two” -- and then there are hyphens, and another 
word, "two," and another hyphen, “two inches or more long, with 
ridges in it." 

Now do you recall the substance of the reason why, if you did, you 
stated "two inches," or what were you referring to? A. Yes -- because 
at the time that I saw the bar in Mr. Lynch's hand, I only saw just not very 
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much of it, because of the way he had his hand on the bar. 

Q. Now, in addition to this statement, did you not, in the sequence 
of questions asked you at that particular hearing, describe this par- 
ticular bar, in answer to this particular question -- 


"Now, was this bar straight, was it rounded, or > what 
was the form of the bar?" 


| 
| 


You answered: | 
"It was a straight bar." | 
Then the question, "Uh-huh." 
And your answer, again: 
"Perhaps circular on the ends." 
Did you not so testify? A. Yes, I did. | 
108 Q. And you had already seen that bar at that point? A. | Yes, I did. 
Q. You knew this bar wasn't two inches long, did you not? 


A. Yes, I did. 


* * * * * \ 
109 Q. Inorder to get over to Mrs. Goldthwaite's house, which was 
right here with the white porch, you had to come across this street -- 
which would be crossing Emerson Street, would it not? A. That is right. 
Q. And since you were located approximately half way or a quarter 
of the way up the street, you would have to come down Emerson Street 
to cross over to get over to her house, would you not? A. That is right. 
110 Q. So you would then correctly come down Emerson Street to 
get over to 11th, and then walk down 11th to her house, would you not? 
A. That is right. | 
Q. Now let us get, Mrs. Moore, to the point of your testimony 
with regard to what you told the Goldthwaite girl, young Princess 
Goldthwaite, and her mother. I believe you testified that you did not 
tell them, nor did you tell your aunt on the phone, that you had been 


raped. A. That is true. 
Q. NowI am going to ask you to explain to the jury and the Court 
why you did not. A. WhenI phoned home to talk to my mother or my aunt, 
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whoever at the time was there, my grandmother also answered the 
phone, the lady who had sent me to the store. My grandmother is 78 
years old; she is a very elderly lady, andI was very afraid to tell her 
what had happened, because I thought it may cause her to then have a heart 
attack. 

Q. How about Princess Goldthwaite, the young girl that first 
answered the door for you? Do you know how old she is? A. No, I don't. 

Q. When she answered the door, did you realize she was a young 
girl? A. Yes, I did. 

Q. Did you then tell her you had been raped by a man ina car? 

111 A. No, I did not. 

Q. Incidentally, both Mrs. Goldthwaite and her daughter were 
complete strangers to you, weren't they? A. Yes, they were. 

Q. When you arrived at that door, Mrs. Moore, to make the 
report to these strangers in this house on that particular night, were 


you upset? A. Yes; I was crying and screaming. 


Q. You were crying, were you not? A. That is right. 

Q. And when they answered the door, when Princess Goldthwaite 
answered the door and her mother came down, you were crying at that 
time, were you not? A. Yes, I was. 

= = * x *x 
113 Q. Now counsel asked you, the last question as he closed his 
examination was about the scarf you were wearing; and you testified 
you arrived at this house in a hysterical condition and you were crying 
and you were upset. A. That is right. 

Q. He asked you if at any time after you left that automobile you 
put your hands to your scarf. Do you recall specifically whether you 
reached up and touched your scarf, or not? A. No, I don't recall. 

114 Q. Do you recall specifically knowing whether or not your scarf 
was around your neck, or had slipped down, or was still over your 
head? Do you recall that? A. No, I don't. 

Q. Were you concerned with your scarf when you got out of the 
car? A. No, I wasn't. 
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[Filed Feb. 20, 1962] 
November 15, | 
140 PRINCESS GOLDTHWAITE | 
called as a witness by the government, being first duly erone was 
examined and testified as follows: 
141 DIRECT EXAMINATION 
BY MR. TITUS: 
Q. Would you state your full name for us? A. Princess 
Goldthwaite. 
Q. Will you hold your voice up good and loud for us. How old 
are you? A. I am 16 years old. 
Q. What school do you attend? A. Immaculata High School. 
Q. And what year are you at that high school? A. Iama junior, 
third year. 
Q. Third year? A. Yes. 
Q. School is in session now, is it not? A. It is out right now. 
Q. It is out now? I mean today. A. It was in session. 
Q. You have missed two days now? A. Yes, I have. | 
Q. And your full name, you said, was Princess Goldthwaite. Is 
that your first name, "Princess"? A. Yes, it is. | 
Q. And you are the daughter of Mrs. Novella F. Goldthwaite, is 
that right? A. Yes. 
142 Q. What is your home address? A. 4938 11th Street, iN. E. 
Q. 11th Street, N. E., here in the District of Columbia? A. Yes. 
Q. And were you living there on the night of May 10, 1961? 
A. Yes, I was. | 
Q. Princess, did there come a time on that night when you saw the 


complaining witness -- will you stand up, Mrs. Moore -- when you saw 
this lady who is standing up, at your home? A. Yes. | 
Q. What time was it on that night when you first saw ie as best 
you can recall? A. It was around 10 o'clock. 
Q. Around 10 o'clock? A. Yes. 
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Q. P.M.? A. P.M. 

Q. How did it come that you saw her that night, what happened? 
A. Well. I heard her, someone, ring the doorbell so I went to answer 
it, because at the time I was expecting someone. Sol answered the 
door and there she was. And so she said that someone was chasing her 
down the street. she thought a man was after her. So I let her in and 

143 she came in, she was crying; she sat down. 
She was crying? A. Yes. 
All right. And she sat down? A. Yes. 
What happened next? A. I called my mother downstairs. 
Your mother was upstairs at the time? A. She was upstairs. 
What happened after your mother came down, Princess? 
A. Well, she didn’t say too much, until the police came. 

Q. Ican't hear you. A. We didn’t do too much. I asked her 
what was the matter and she didn’t tell me any more than some man 
was after her. 

Q. Was she crying at that time? A. I little, yes. 

Q. Did you have occasion to see anyone call on the phone while 
you were there? A. No. She made a telephone call. 

. Well, that is whatI mean. A. Oh, I am sorry. 
Did you see her make a phone call? A. Yes, I did. 
. Was your mother there at the time? A. Yes, she was. 
Did you hear Mrs. Moore talk to anyone on the phone? A. No. 
Did you hear the conversation? A. I didn't pay any attention. 
All right. How long was it, Princess, before the police came? 
A. I wouldn't know. 

Q. Well, do you know whether or not it was a half hour afterwards? 
A. I would say it was about that time. 

Q. About that time, all right. Do you remember how many phone 
calls Mrs. Moore made, Princess? A. Just one, I think. 

Q. You recall only one? A. Only one. That is alll remember. 

MR. TITUS: All right, thank you. Your witness. 


51 


CROSS EXAMINATION 
BY MR. SUSSHOLZ: 
Q. Miss Goldthwaite -- is that the correct way to sponddnck it? 
A. Yes. | 
Q. AmIcorrect in stating, Miss Goldthwaite, that when Mrs. 
Lucille Moore came to your door, she was neatly dressed, had a pretty 
145 little kerchief on her head? A. That is correct. | 
@. She had some packages in her arms? A. Yes, she did. 
Q. And that all she said were these words to you: "Let me in, 
a man is after me"? That is all she said to you? A. That is all I can 


remember. 


| 


Q. Isn't it a fact she did not say to you: "Let me in, I want to 
call the police’? A. She didn't right away, anyway. | 
Q. But when she came to your door, she did not say to you: "Let 
me in, I want to call the police"? A. No. 
Did you notice her face? A. Yes. | 


. Anything odd about her face? A. No. 


Anything odd about her neck? A. No. 


Q 

Q 

Q. Did you notice her neck? A. Pretty much, yes. 

Q. 

Q. When you say she was crying, please tell me, wii do you 


mean? Did you actually see tears flowing down from her eyes? A. Yes, 
I saw tears. | 

146 Q. And when you say she was crying, would you say she was 
crying softly or hysterically? How would you describe her crying? 


| 


A. I would say softly. 
* * * * 

MRS. NOVELLA F, GOLDTHWAITE 
called as a witness by the government, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. TITUS: | 
Q. Mrs. Goldthwaite, tell us your full name for the record, 
please, and your home address? A. Novella F. Goldthwaite, 4938 11th 


Street. N. E. 

147 Q. And you are the mother of the young girl, Princess Goldthwaite, 

who just testified? A. Yes. 
= * = * * 

148 Q. Did there come an occasion on that night of May 10, 1961, Mrs. 
Goldthwaite, when you were summoned downstairs in your home by the 
presence of a stranger? A. Yes. 

Q. What time. about, was that? A. Well, about 10 o'clock. 

Q. About 10? A. Yes. 

Q. And was your daughter already downstairs? A. Yes. 

Q. When you got downstairs, did you see Mrs. Moore, the com- 
plaining witness in this case? A. Yes, I did. 

Q. Where was she when you first saw her? A. Inside the door. 

Q. Inside the door? A. Yes. 

Q. Would you describe her condition? A. Well, she was crying 
and asked me if I would let her call the police. 

Q. And she was inside the door at that time? A. Inside the door. 

MR. SUSSHOLZ: I did not hear the reference to the police. 

THE COURT: Read the answer, please. 

(The answer was read by the reporter.) 

THE COURT: Speak a little louder, if you can, Mrs. Goldthwaite. 

BY MR. TITUS: 


Q. Mrs. Goldthwaite, at the point when she asked you if you would 
let her call the police. had she come into the home or house and sat down, 
or was she still standing near the door? A. She was standing when I 
came down. 


Q. Was it near the front door? A. Yes. 

Q. Now, as a result of her -- you say she was crying? A. Yes. 

Q. And as a result of this particular situation, what did you do 
then ? A. I gave her permission to call. 

Q. Did you see her call, Mrs. Goldthwaite? A. Yes, I let her 
come upStairs in the bedroom where I was, to call; there is a telephone 
upstairs. 
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150 Q. Do you know whether she made two calls while she was there? 
A. One, 

Q. Do you remember who that was to? A. She called a relative. 
I don't know who the relative was. 

Q. Did you hear her talking to the party? A. I mac talking 
to this party. 

Q. Did Mrs. Moore, when she first saw you and asked you if she 
could use the phone or could call the police, did she tell you why she wanted 
to call the police? A. Yes, she told me that this fellow had, I think, put 
her out of a car around the corner and she came to my house because it 
was the only house at the time that had the porch light on, 

Q. Did she tell you at all, or do you remember if she made any 
statement to you as to what had happened? A. I don't think she told me. 

151 I remember her telling the police when they came. ! 

Q. I can't hear you. A. She didn't tell me the cette She told the 
policemen after they came to the house. 

Q. The policemen, then, responded to your house? A. Yes. 
After she called home, the party told her to call the police and I gave 
her permission to call the police on the telephone at my house. 

Q. Now, then, I think, Mrs. Goldthwaite, she then matie two 
phone calls? A. Two phone calls, yes. 


Q. That is all I wanted to get. And the police then came to your 
home, did they not? A. Yes, they did. 

Q. When they came to your home, what time was it? A. Well, 
it had to be something after ten, because she had made these two phone 
calls. We waited a very short while before they came. 

Q. A very short while? A. Yes. 


Q. Then two police officers came? A. Yes. 

Q. Did you hear her tell the police officer what had happened? 

152 A. Yes. | 
Q. Do you remember what she told them? A. She told them that 

she had been raped. I didn't know until then that she had been raped. And 
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I don't want to make a mistake, she said, I think she said he had a gun 
and a pipe, an iron pipe, something to that effect. 
« = * * 
154 CROSS EXAMINATION 
BY MR. SUSSHOLZ: 


= = = * * 


155 Q. Is it correct to say, Mrs. Goldthwaite, that Mrs. Moore was 


neatly dressed, with a kerchief tied daintily over her head, when you 
first saw her? A. I wouldn't say daintily, but she had the scarf on her 
head. 

Q. Tied on her head? A. Yes. 

Q. You are certain of that? A. Yes. 

Q. Her clothes were unruffled? A. Well, to really be truthful, 
I was So angry with my daughter, until I wouldn't say that; I wouldn't be 
justified in saying it, because I didn't pay that much attention to her 
clothes but I know she had this kerchief on her head, I know that. 

Q. Definitely on her head? A. Definitely, I know that. 

Q. When you first saw her? A. Yes, when! first saw her. 

Q. Did she have any packages inher hands? A. Yes, she had 
packages in her hands. 

156 @. Did she have an umbrella? A. Umbrella? I didn't see the 

umbrella. 

Q. Do you know what was in the package? A. She told me milk 
was in the package, but I didn’t see what was in it; she had the package. 

Q. Before the police came to your home, how much time, approx- 
imately, did you spend alone with Mrs. Lucille Moore? A. The time 
that it took her to make the two phone calls. 

Q. To both? A. Both parties. 

Q. The relative and the police? A. And the Police Department, 
and we came downstairs and waited until they came. 

Q. How long would you say you and she were in this bedroom 
together in your home, Mrs. Goldthwaite? A. Well, I would say 


around five or six minutes. 
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Q. Did she at that time make any effort to talk to you privately? 
A. No, she only made the calls. 
Q. Now, what was her tone of voice when she talked to | the re- 
lative in this telephone conversation? A. Well, it was rather like she had 
been crying, and an upset voice. | 
157 Q. Was she screaming? A. No, she wasn't screaming. 
Q. Was it a loud voice or a low voice? A. It wasn't either 
loud nor low, it was just ordinary. | 
Q. What appeared to be her ordinary voice, to you? A. You 
could tell she had been disturbed, in her voice. | 
Q. Did you hear what she told the relative on the telephone con- 
versation? A. She told them that she -- when she came out of this drug 
store, that this car, this fellow forced her into the car, I do a 
that much. . 
Q. What else? A. She didn't say anything about rape | until the 
policemen came. | 
Q. Did she say anything in this telephone conversation about a 
man wanting money? A. Yes, she did say he wanted money and "I 
didn't have it," I remember that. 
Q. And then he let her go? A. I didn't hear anything about "let 
her go." 
Q. You did not hear that part? A. Not over the telephone to whoever 
she called. She told them that he wanted money and she did Hot have it; 
I remember that. | 
Q. And you do not now remember her saying, in the same tele - 
158 phone conversation, that when she told him she did not have money, 
he let her go? A. No, I don't recall that. | 


Q. Could she have told that to the relative? A. I don't recall that. 


* *” * * * 


161 Q. Do you recall whether you told Mr. Reid that when you ob- 
served Mrs. Moore, her clothes were unruffled? A. No, I don't re- 


member that. | 
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Q. You may not have used that word? A. No. 


Q. Do you recall mentioning to him that her clothes were not 


disarrayed, or there was nothing unusual about her clothing? 
A. Probably I said that, 
MR, TITUS: I couldn't hear the answer. 
THE WITNESS: It wasn't anything unusual about her clothes. 


= x x x * 


Washington, D.C. 
November 16, 1961 


x * * 
RICHARD L. MC LAUGHLIN 
being first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. TITUS: 

Q. Corporal, would you state your full name and your assignment, 
please? A. Richard L. McLaughlin, Metropolitan Police Department, 
No. 9 Precinct. 

Q. I want to direct your attention back to the night of Maly 10th, 
1961. What were you assigned to on that particular night ? A.| I was as- 
signed to No. 12 Precinct, scout car. 

Q. Scout car? A. Yes, sir -- 121. | 

Q. And No. 12 Precinct, does that include the area of 11th and 
Emerson Streets, Northeast? A. Yes, Sir. 

Q. Who was your partner on that particular night? A. Private 
James H. Aherns, No. 12. 

Q. And you two were ina scout car? Is that correct? A. Yes, sir. 

Q. No. 121? A. Yes, sir. | 

Q. On that night of May 10, 1961, Corporal, did you and your part- 
ner, Officer Aherns, have occasion to receive notification to go to a house 
located on 11th Street, Northeast? A. Yes, sir. | 

Q. At about what time did you receive the first notice of that ? 


A. Ten-twelve p.m., sir. 
Q. Ten-twelve p.m.? A. Yes, sir. 
Q. Where were you at the time you all received that notice? As 1 


don't recall exactly where we were, Sir. 


Q. Well, were you in your automobile? A. Yes, sir, in the scout 


Q. And how did you receive the notice? By what means ? A. By 
| 

radio. 

Q. Inthe scout car? A. Yes, sir. 
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Q. What was the notice you received? A. We received a radio call 
to get a report of 2 criminal assault. 

Q. At what address. if you recall? A. 4938 11th Street, Northeast. 

Q. Did that turn out to be the home of Mrs. Goldthwaite? A. Yes, 
sir. 

Q. Did you and your partner immediately respond to that address? 
A. Yes. sir. 

Q. Could you tell the Court and jury approximately what time it 
was you arrived at Mrs. Goldthwaite’s home? A. I imagine it was about 
five minutes. 

Q. It took you about five minutes to get there? A. Yes, sir. 

Q. So if you received the call at 10:12 -- did you say? A. Yes, sir. 

Q. -- you got there about 10:17? A. About 10:17. 

Q. Now, when you arrived did you go right into the place by knock- 
ing on the door. or what happened? Would you describe that. A. Yes, 

sir. When we arrived we knocked on the door and were admitted. 

Q. Do you remember who admitted you? A. I believe it was a 
young lady. 

Q. Would it be Princess Goldthwaite? A. I believe that is the name. 


Q. When you got inside the home of Mrs. Goldthwaite, did you see 


the complaining witness in this case, Mrs. Lucille Moore? A. Yes, Sir. 

Q. Where was she, if you remember, Corporal? A. AsI recall, 
sir, she was sitting on a couch, I believe, a couch or chair. 

Q. In what room, if you know? A. In the front room, living room, 
of the house. 

Q. Did you talk with her at thattime? A. Yes, sir. 

Q. And did she give you an explanation or details of what had hap- 
pened? A. Yes, sir. 

Q. I don’t want you to go into it for the moment, but did she talk to 
you and tell you her version of what had happened? A. Yes, Sir. 

Q. Asa result of that converation with her, did you have occasion 


to take her any place from Mrs. Goldthwaite’s home? A. Yes, Sir. 
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I transported her from that address to No. 12 Precinct in the scout car. 
Q. To No. 12 Precinct? A. Yes. | 
Q. What time would you estimate it was you arrived at No. 12 Pre- 
cinct with the complaining witness? A. I would say approximately ten- 
thirty or 10:35. 
Q. And did you have occasion, after you arrived at No. 12 Precinct, 
to notify the Sex Squad about this case? A. Yes, sir. 
Q. Did you personally call them or did you have them called? 
A. I believe I had them called. | 
Q. Did an officer from the Sex Squad arrive at No. 12 Precinct pur- 
suant to that notification? A. Yes, sir. | 


* * * * 


CROSS EXAMINATION 
BY MR, SUSSHOLZ: | 
I 


* * * * | 


Q. When you saw Mrs. Moore that night, did you observe any evi- 
dence on her person of any alleged acts of violence? A. No, sir. 

Q. Did she call your attention to any such alleged evidence of acts 
of violence? By that I mean, did she point out on her body -- strike that. 

You have already testified you did not observe any acts of violence 
or rather the result of any alleged acts of violence on her person, or her 
body. Isn't that correct, sir? A. Yes, sir. | 


| 
* *x * 


JAMES D, KENNEDY | 

being first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 

BY MR. TITUS: 

Q. Sergeant, state your full name and assignment, please. A. James 


D. Kennedy, Detective Sergeant, now of the Second Precinct, formerly as- 


signed to the Sex Squad, Metropolitan Police Department. 
Q. And, Sergeant Kennedy, when you say you were formerly with the 
Sex Squad, back on the night of May 10th and the day of May 11th, 1961, 
| 
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were you with the Sex Squad at that time? A. Yes, sir, I was. 

Q. How long have you been on the Police Department ? A. Twenty- 
one years, Sir. 

Q. Sergeant Kennedy. on the night of May the 10th, 1961, would you 
just tell us the best you can the time when you first became aware of the 
alleged incident or alleged rape occurring on that same night of Mrs. 
Lucille P. Moore. A. It was about ten-twenty p.m. 

Q. How did you first become aware of it; by what means? A. I 
was in my office at the Detective Bureau and received a message from 
the dispatcher to go to the 12th Precinct. 

. To No. 12 Precinct? A. Yes, sir. 
That was about ten-twenty? A. Yes, sir. 
. At that time you responded yourself to No.12? A. I did, sir. 
. Did any other detective go with you? A. Not at that time, sir. 
. Not at that time? A. I went alone. 
. When you got to the 12th Precinct, did you see Mrs. Moore, the 
complaining witness in this case? A. Yes, sir,I did. 

Q. Did you have a brief talk or interview with her at the Precinct ? 
A. Yes,I did. 

Q. Did that interview include a tag number, a license number ? 

A. Yes, it did, sir. 

Q. Which she gave you? A. That is correct. 

Q. Based on that information of this license tag, did you cause a 
search to be made as to the owner of the car on which that tag was at- 
tached? A. Yes, I did. 

Q. And who did that turn out to be? A. Randolph E. Lynch. 

Q. Do you remember the address? A. 1318 Corbin Place, Northeast. 

Q. That is, the defendant Randolph E. Lynch inthis case? A. Yes, 
sir, it is. 


Q. With that information in hand did you have occasion then to go 


to the address, the home of the defendant, Randolph E. Lynch? A. Yes, 
sir, I did. 
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Q. What time of day or night was that? A. It was around 1:45 a.m., 
on the morning of May 11th. | 
Q. That is, the following morning? A. 1961 -- yes, sir. 
Q. When you went to the defendant's home, who opened the door when 
you knocked on the door? A. A lady opened the door. 
. A woman opened the door? A. Yes. 
Then did you ask for the defendant? A. Yes, sir,I did. 
Did the defendant appear? A. He did. 
. Where had he been? A. He came from upstairs. 
. From upstairs in the house? A. Yes, sir. 
And when you saw the defendant -- at 1:45 was this? A. Yes,sir. 
Was anyone else present when he came from upstairs down to 
the spot where you were standing? A. Yes, Detective Holden of our of- 
fice, and the lady who had answered the door. 
Q. You went with Detective Holden, then? A. Yes,I di ‘ 
Q. Also of the Sex Squad? A. That is correct, sir. | 
Q. Now my next question is, did you have occasion to see the auto- 


mobile with the tag numbers given to you by the complaining witness in 
the area of the defendant's home? A. Yes, sir, I did. : 

Q. Where was the car? A. It was parked directly in front of 1318 
Corbin Place, Northeast. 

Q. The home of the defendant? A. The home of the defendant, yes, 

sir. | 

Q. Do you independently remember what kind of car it was? A. It 
was a 1953 Mercury sport coupe, cream witha white top. | 

Q. Do you recall at that time when you first saw the defendant 
whether or not you informed him when you first saw him of what your 
purpose in being there was? A. Yes, sir, I did. 

Q. What did you tell him at that time? A. I told him that earlier 
in the evening we had received a report of an alleged rape which had oc- 
curred in an automobile bearing tags RB 742; and I asked him if he was 


the owner of this car, and he said he was. 


| 
* ~ * x 
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Q. All right, Sergeant, would you answer that. A. Of course I 
identified myself as a police officer. and I acquainted him with the reason 
why I was there. I told him he was under arrest. and advised him of his 
rights. 

Q. Tell us what you did tell him in advising him of his rights, 
Sergeant. A. I told him he wasn't required to answer any questions. 

Q. All right. sir. A. And I then asked him some questions. I 
asked him had he been using the car earlier in the evening of May 10th. 

Q. Talk up a little louder.Sergeant. A. I asked him had he been 
using the car himself on the evening of May 10th. 1961. He said he had. 

l asked him where did he use the car. He said about eight p.m. on 
the evening of May 10th, 1961 he went to Freedmen's Hospital to visit a 
friend: and when he arrived there he found the friend had been discharged. 
He said he drove around a while and then went to Jeff's Grill, which is 
located. he said. at 15th and H Streets, Northeast. And after spending 
some time in there, he returned home around midnight. 

Q. All right, sir. Now, was that the end of his statements in the 
house. -- A. Yes. 

Q. -- on the occasion of your placing him under arrest? A. As 

far as I recall, that is all the conversation I had with him. 

Q. Did you then leave the house? A. Yes, sir. 

Q. With the defendant? A. Yes, sir, I did. 

Q. Where did you place him after you left the house? Where did 
you go? A. I went to the police cruiser, which was parked out in the 


street, and we put him in the cruiser. 


Q. And at that time you and Detective Holden were together with 
the defendant? A. That is correct, sir. 


Q. Where did you proceed to drive him in the police cruiser? 
A. We drove to the garage located in the basement of Police Headquarters 
at 300 Indiana Avenue. 


= = * ” * 


Q. On the way, while driving from the house of the defendant to this 
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basement garage, did you have any further conversations with the defend- 

ant inthe car? A. Yes, sir, I did. 
Q. Tell us what he said and what you asked him inthe car. A. I 

told him more in detail the reason I arrested him; that it was alleged this 


car was used, in which the complainant was raped. And he denied that he 


was the person -- 
MR. SUSSHOLZ: If Your Honor pleases, I object to that and move 
to have stricken from the record the statement of this witness, “in which 
the complainant had been raped."' I ask to have that stricken from the 
record. 
THE COURT: I will ask the reporter to read what the Peer said. 
(The last answer was read by the reporter). 
THE COURT: The objection is overruled. 
BY MR. TITUS: 
Q. Go ahead, Sergeant. A. He denied that he was the person in- 
volved. 


As we got out of the cruiser in the basement garage, at Police Head- 
quarters, he stated that he had had an intercourse earlier in the evening 
of May 10th; that this intercourse was with a girl named Thelma; that this 
intercourse took place in his car on Hains Point, in the city here. 

Q. Did he tell you when that alleged intercourse took pigce? A. He 
said on the evening of May 10th, 1961. 

Q. All right. Go ahead in continuity. What happened next? A. We 
then went up to the office of the Sex Squad, located on the third floor of 
the Police Headquarters, where we began talking to him again. And he 
admitted -- | 

THE COURT: Will you raise your voice a little, and don't say "he 
admitted.” Say what he said. | 

THE WITNESS: Iam sorry. He stated he had had an intercourse 
with the complainant, which we were talking about. But he said it was 
with consent. 

BY MR. TITUS: 


* * 


208 
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Q. What did he say in regard to the metal bar or gun? A. He said 
he did not use a metal bar. nor did he have a gun. He said that the girl 


got in the car voluntarily. 


Q, All right. sir. Now, what was then done with the defendant, in 


point of time? A. We began to process him -- and by that I mean make 
up certain papers. a lineup sheet. And the complainant was contacted by 
phone at her home and requested to come to our office, which she did. 

Q. What time did she arrive at the office. if you recall? A. I would 
say around 2:45 a.m. the same morning. 

Q. Was she then confronted with the defendant? A. Yes, she was. 

Q. Did the defendant make any statements while she was in his 
presence? A. Would you mind repeating that question again, please ? 

Q. Did the defendant make any statements in the presence of the 
complaining witness when she arrived at the Sex Squad? A. Yes, sir, he 
did. 

Q. What did he say then? A. He identified the complainant. 

Q. In what manner? A. He said her name was Lucille. He said, 

“Why are you doing this to me?” 

Q. All right. sir. Did any talk or conversation relating to a sweater 
and ring take place? A. Yes, Sir. 

Q. That is, in the defendant's presence or by the defendant? A. Yes, 
sir. 

Q. Where was that and when was that? A. That conversation also 
took place in the presence of the complainant and the defendant and De- 
tective Holden and myself. 

Q. Did the defendant say anything concerning the sweater and ring? 
A. Yes, he did. 

Q. Tell the jury what he said. A. He said that the complainant gave 
him her sweater and her ring; that there came a time when she wanted both 
the sweater and ring back; that he returned the sweater to her, but he kept 
the ring. 

Q. Did there come a time when the defendant related anything 
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concerning stopping the automobile and her attempting to get out of the 
car? A. Yes, sir, he did. | 

Q. When and where was that? A. He said shortly after she got in 

the car they drove a short distance, and he stopped, parked at the 
curb, and he began talking to her and she wanted to get out of the car. 

Q. What did he say he did? A. He said that he didn't prevent her 
from getting out, other than put his hand on her shoulder. But he said the 
reason she couldn't get out of the car was she didn't know how to use the 
handle on the door. 

Q. All right, sir. Did he say where that took place? A. No, he 
didn't identify the exact location, other than to say it was abortly after 
they had gotten into the car. 

Q. Did he say they drove to any other locality? A. Yes, sir, he did. 

Q. Will you tell us where he said he drove? A. He said he drove 
over in the Northeast section, and parked the car again. | 

Q. Did he tell you what happened when he parked the car at this par- 
ticular location? A. When he parked the car, he said he saw a car parked 
up ahead of them in which a passenger was in the car, and he told the com- 
plainant if the man should come back to the car, to Say they were just hav- 
ing a proposition about the sweater. 

Q. Having a proposition about the sweater? A. Yes, sir. 

Q. Now, sir, did there come a time when you obtained a search war- 

rant for the defendant's automobile that you had seen parked outside 
of his home? A. Yes, sir, I did. 

Q. And did you have occasion to search that automobile with other 
officers? A. Yes, sir, I did. | 

Q. When was that? A. That was about, about three- thirty p.m. on 
Thursday, May 11th, 1961, in the basement garage at Police Headquarters. 


| 


Q. And this was the same car you had seen outside of defend- 


ant's home? A. Yes, sir, it was. 
Q. Or had the defendant identified that as his own car? | A Yes, 
sir, he had. | 


Q. When you searched that automobile did you recover from that 
car what is marked as Government Exhibit 1 for identification, this piece 
of metal tubing or pipe? A. Yes. sir. I did. 

Q. Where was that recovered from. Sergeant Kennedy? A. It was 
recovered from the trunk of the car. 

Q. From the trunk of the defendant's car? A. Yes, it was. 

Q. In the police car on the way to the Headquarters, which you have 
testified about, had you asked the defendant whether he had had relations 
with Mrs. Moore? A. Yes, sir. I had. | 

Q@. What did he say in response to that question? A. He denied that 
he had had relations with her. 

Q. Did you have occasion, Sergeant Kennedy, to go with the com- 
plaining witness to the Spot where she claimed the car was parked and the 
incident occurred? A. Yes, sir, I did. 

Q. When was that? Do you recall? A. That was on Saturday, May 
13th, 1961. 

Q. Three days later? A. Yes, sir. 


Q. And what ‘was that, where was that address she indicated this 


event occurred? A. The one thousand block of Emerson Street. North- 
east, on the north side. 

Q. Was that in the District of Columbia? A. In the District of 
Columbia, yes, sir. 

Q. Did the defendant at any time that evening when you were speak- 
ing, talking with him -- I should say “that morning” -- from the time ot 
his arrest until the time of this last conversation, tell you or indicate 
where he had first seen or picked up the complaining witness? A. He 
said he saw her at'2d and New Hampshire Avenue, Northwest. on the street. 

Q. He saw herthere? A. Yes. 

Q. Did he tell you at any time when she had gotten into the car and 
where she had gotten into the car? A. He said when he saw her at 2d and 
New Hampshire Avenue, he called her over to the car and asked her could 


he give her a ride, and she voluntarily got into the car. 
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Q. At Second and New Hampshire? A. That is correct, sir. 


Q. Did the defendant tell you anything about the complaining wit- 
ness getting out of his car after the alleged intercourse? A. Yes, he did. 
Q. What did he say, Sergeant? A. He told her that she could go 
ahead and get out of the car; and he said she got dressed, put gn her 
clothes and got out of the car. | 
Q. Did he indicate to you where that was that that took place, where 
she got out of the car? A. No, I don't recall that he actually knew the 
exact location. | 
* * * * 
CROSS EXAMINATION 
BY MR. SUSSHOLZ: 
* * * * * 
Q. Now, you testified earlier that you placed the accused under ar- 
rest; is that correct? A. That is right, sir. ! 
Q. When and where were you when you placed the accused under 
arrest? A. In the hallway of his home. | 
Q. And when was this? A. At the bottom of the steps there. 
Q. And when was this, sir? A. It was the morning of May 11th, 


Q. At approximately what hour? A. I would say one-thirty, 1:45, 

Q. Well, you say you reached there approximately one-thirty, 1:45 -- 
A. Well, -- 

Q. Just a moment. Let me finish the question, sir. 

You say you reached the home of the accused between one-thirty, 
1:45, May 11th, and you say you arrested him between one-thirty and 1:45. 
Then my question is this, sir: Did you arrest the accused when you first 
saw him? A. Yes. | 

Q. Asa matter of fact, you came to his home to make the arrest; 
isn't that a fact? A. Yes. | 

Q. And as a matter of fact you searched his car, did you not, at the 

time it was by his home? A. No, sir, I did not. 
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Q. You did not search the car? A. No. sir. I did not. 

Q. You did not! search his vehicle at the time it was near his home 
when you saw it? A. No. sir. 

Q. At no time did you search his vehicle near his residence? Is 
that correct? A. Not that I recall. sir. 

Q. Could you have done so, sir? A. I hardly think so. I think I 
would recall it. 

Q. You say you advised the accused concerning his rights? Is that 
correct, sir? A. Yes. sir. 

Q. I want you to tell us each and every word, if any, you uttered to 
the accused in connection with his legal rights, ifany. A. I told him that 
he wasn't required to make a statement; that anything he might say in re- 
gard to this matter in which he was arrested could possibly be used in a 
subsequent trial involving himself. 

Q. Involving the death penalty? A. No, I don't think I recall saying 
that, sir. 

Q. Proceed. What else did you tell him, if anything, concerning -- 

A. I think that is all I recall telling him. 

Q. What was your reason for not taking the accused before a com- 
mitting magistrate rather than taking him to the police garage, so that he 
might be advised of his legal rights by a magistrate? A. Inail cases, to 
my knowledge, where a person is arrested they are taken to wherever 
they are going to be placed in custody temporarily. 


Q. He was already in custody, was he not, sir? Was he not already 


in custody, sir? A.’ He was in custody. He was being detained. He was 
taken to this office. 

Q. Asa matter of fact. Sergeant. wasn’t he taken down to the police 
garage and to the office of the Sex Squad tor the sole purpose of obtaining 
evidence to use against him in this case by you? A. If I may explain, we 
take prisoners to Police Headquarters for the purpose of processing them. 


The purpose of processing them is to picture them. to print them, and in 
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this case that was done. And the complainant was called down E our of- 
fice for the possible identification and confrontation, which took place. 
Z Q. “And what? A. Confrontation. 

Q. But you had already arrested the accused before you took him 
for the purposes of the lineup or confrontation; isn't that true, ges 

A. That is right. | 

Q. And you had already had confrontation before you took him to 
your office in the Sex Squad. Isn't that correct, sir? A. No. Well, when 
I mention confrontation, I mean that between the person arrested and the 
person who is making the complaint. 

Q. Yes, sir. And there had already been that confrontation when 
you took the accused or caused him to be taken to your office in the Sex 
Squad. Isn't that correct? A. The confrontation, sir, took place in the 
office of the Sex Squad around 2:45 a.m. | 

Q. Did you not have a further talk with the accused after he was 
confronted by Lucille Moore? A. If we did, it was merely routine. 

Q. But you talked to him further? A. Well, we processed him; we 
made the lineup sheet. | 

Q. After you had had him booked -- am I using the correct term, 
sir? A. Yes, sir. | 

Q. After you had had him booked, you took him somewhere in that 
building and you interrogated him further, did you not, sir? N No, sir, 
Ido not recall that. 

Q. And you do not recall so testifying today? Is that correct, sir? 

A. Not after he was booked. 

Q. Once -- A. My -- | 


Q. Excuse me. A. In my recollection, he was taken down to the 


Identification Bureau. | 

Q. Your recollection is what, sir? A. When he was booked, -- 

Q. Yes, sir? A. --I think the record may show that ae 3:20 
a.m., he was taken down to the Identification Bureau. 

Q. What happened between two o'clock and 2:05 a.m. - until 3:20a.m. ? 


During that hour and 20 minutes what happened to the accused? A. He 
was in our custody, in our office. once we arrived there. 

Q. And you were interrogating him during that period. were you 
not. sir? A. After we had arrived in our office. approximately 10 minutes 
later. he made a statement. Detective Holden made a lineup sheet on him, 
and another sheet which we call a personal interview sheet, and I got on 
the phone to reach the complainant. We weren't able to do So at the Women’s 
Bureau. at the hospital, and we located her at her home. 

Q. You did interrogate the accused between two o'clock in the morn- 
ing and three-twenty in the morning; isn't that correct. sir? A. Ohyes. 

Q. And you interrogated him about the case; isn’t that correct, sir? 
A. Yes, sir. 

Q. And you interrogated him in terms of his participation in this 
situation: isn't that correct. sir? A. That is right. sir. 

Q. And this took place prior to him being booked; isn't that correct. 
sir? A, That is right. 

Q. Then isn't it a fact, sir, you took the accused to Police Head- 


quarters not merely for the purpose of being booked but also for the pur- 


pose of being interrogated in order to have evidence to use in this case? 
Isn't that a fact, sir? A. Yes. 


= = 


THE REPORTER: (reading): 

“Question: Although you have testified this morning that you 
heard the accused say to you he kept the ring, is it your testimony 
you did not make inquiry of Lucille whether she did or did not have 
the ring?" 

THE WITNESS: No, I didn’t make inquiry ot Lucille whether she 


did or not. 


* » 
BY MR. SUSSHOLZ: 
Q. Sergeant, as a matter of fact, before the controntation by Lucille 
Moore, hadn't the accused actually admitted having sexual relations with 


Lucille Moore? A. Yes, sir. he had. 
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Q. Then what was the purpose of the confrontation? A. ‘The pur- 
pose of it? 

Q. Yes,sir. A. Well, t the purpose of the condi ontattons| is for iden- 
tification; and secondly it is to is to have the complainant repeat in the pres- 
ence of the defendant -- 

Q. For whose benefit? A. To make a statement. 

MR, TITUS: Your Honor, I think he should be allowed to finish his 
answer, 

THE COURT: Yes, you may finish your answer. 

THE WITNESS: And the complainant repeats in the nvenence of the 
defendant exactly as they had reported it to the police, at which time the 


| 
defendant is then questioned regarding the allegations made by the com- 


plainant. 
BY MR, SUSSHOLZ: 

Q. For whose benefit was this? A. Well, itis a procedure in the 
Police Department, it is an accepted policy, and we include it in our re- 
port. We submit these facts to the District Attorney who is prosecuting 
the case. 

Q. But you had already been satisfied as to what Luc ile Moore 
told you, because on that basis you went out and arrested Mr. Lynch. 
Isn't that correct, sir? A. I based it on the probable cause. | 

Q. And that was obtained from Lucille Moore? A. Yes. 

* * * * * | 

Q. Can you tell us, sir, where the place was, on what street, that 
Lucille Moore stated she got out of the car? A. On Emerson Street. 

Q. And was it between -- what two streets was it between on Emer- 
son Street? A. It was the thousand block of Emerson Street. | 

Q. Between 10th and 11th on Emerson? A. Yes. 

Q. Is that correct, sir? A. Yes. 

Q. And was that on the north or south side of the street? A. The 
north side, sir. 

Q. On the north side of Emerson? A. Of Emerson, yes, sir. 


Q. Where she got out of the car? Is that correct? A. Yes. sir. 

Q. And can you tell us how close was the car to the corner, to the 
intersection? A. You mean where she said the car was parked? 

Q. Yes. sir. A. It was almost in the middle of the block. There 
was an alley and. well, there was an intersection, and it was near the 
entrance to an alley on Emerson Street. 

Q. Did you go to the home of Mrs. Goldthwaite? A. Yes, sir. 

Q. What street was that on? A. 4938 11th Street. 

Q. And that was between what two streets. what two intersections ? 
A. That was between 10th and 12th. 

Q. Between 10th and 12th? Mrs. Goldthwaite’s house was between 
10th and 12th? A. My recollection, sir, if it is right, I think she lives at 
4938 11th Street. Northeast. 

Q. Yes.sir, And Iam asking you between what two streets on 11th, 
what two streets intersect with 11th above and below. A. Iam not familiar 
with that. I know Emerson Street is just the corner from where she lives. 

= = = x * 
REDIRECT EXAMINATION 
BY MR, TITUS: 

Q. Sergeant, at one point in your testimony you said that you took 
the complaining witness and went to the place where she said she was 
picked up by the defendant? A. Yes, Sir. 

Q. And I believe you mentioned the address 255 Farragut. A. Yes. 


Q. How did you ascertain that particular address? A. She pointed 
it out to me. 

Q. As being what? A. As the location in which she was forced into 
the car. 


Q. So that inireference to whether it is 2d and Farragut or Third 


and Farragut, you specifically know. according to her pointing out to you. 


it was in front of 255 Farragut? A. That is correct, sir. 


- ~ ” dl 
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Q. Were you informed by her that on more than one occasion she 
saw the gun inthe car? A. Yes, sir, I was. | 

Q. On how many different occasions? A. Two occasions. 

Q. And when were they? A. Once when they first parked, and the 
second time when they parked on Emerson Street, Northeast. 

Q. At the time the alleged rape occurred? A. That is ‘right. 

Q. Therefore the statement here that on that occasion of the actual 
first stopping and the stopping at the time of the rape, that she was shown 
a pistol, -- A. That is right, sir. 

Q. -- is based upon what she had told you? A. That is | correct, sir. 

Q. Now I wanted to ask very briefly this , Sergeant: 

Counsel has asked you about whether or not you advised the defend- 
ant of his rights, and you have indicated what you told him; and he has 
asked you in respect to your purpose in taking the defendant down to Police 
Headquarters and whether it was for the purpose of gaining evidence, and 
so forth. Let me ask you this: At any time did the defendant admit that 
this was an act of rape? A. No, sir, he did not. 


* * *x x * : 

MR. SUSSHOLZ: May I say, just to clarify the record, it is my un- 
derstanding that properly speaking the Government is resting now, sub- 
ject however to the right, consented to by defense counsel, to put Dr. La- 
Rocca on the witness stand nevertheless. | 

Iam waiving a motion for judgment of acquittal at the conclusion of 
the Government's case, and I will consent to the admission in evidence of 
Government Exhibit 4, with the express understanding, however, that Dr. 
LaRocca is going to be produced by the Government. | 

MR, TITUS: Oh, I don't think Your Honor should receive an exhibit 
on a contingency that we produce a witness. | 

THE COURT: Itell you. He is going to try to produce him, but he 
can't guarantee he is going to be produced. He may be too sick. 

MR. SUSSHOLZ: All right, I withdraw that condition. Uncondition- 
ally I consent to the introduction in evidence of Government Exhibit 4. And 


now it may be distributed to the jury ? 


| 
| 
| 


THE COURT: Yes. 
ROBERT J. REED 
being first duly sworn. was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SUSSHOLZ: 

Q. State your full name. please. A. Robert J. Reed. 

Q. Your residence address? A. 1268 Columbia Road, Northwest, 
Washington, D.C. 

Q. Yourage? A. Forty-six years old. 

Q. What is your employment? A. Taman investigator for the 
Legal Aid Agency for the District of Columbia. 


= = * ~ x 


Q. And, sir. you may have covered this. But did Mrs. Goldthwaite 


tell you then whether or not anyone else was present when Mrs. Moore 
told her what had happened? A. No, she said no one was present, be- 
cause she had asked her daughter to leave the room. 

Q. Please proceed. A. And when the police arrived and started 
interviewing Mrs. Moore, Mrs. Moore then told the police that the man 
had raped her. And Mrs. Goldthwaite said that this was, it was the big- 
gest surprise of her life. I believe are her exact words. And she was so 
shocked she let the police know she didn't want this type of business in 
her home. around her daughter. So she let the police know she was shocked 

and disapproved of the whole thing. And the police took Mrs. Moore 
away. 

Q. Mr. Reed, what if anything did Mrs. Goldthwaite tell you that 
night about the impression she got from the complaining witness’ story? 
A. Well, I asked Mrs. Goldthwaite a direct question, of her impression, 
because I felt the woman would know more about judging a situation like 
this than I would. And she said, Frankly I thought it was a girlfriend- 
boyfriend affair, and that this young lady had been out with someone and 
was angry and wanted to get even.” 
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Washington, D. C. 
November 20, 1961 


* * * 


| 


DR. FELIX F. LaROCCA 
was called as a witness by the Government, and having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Doctor, would you state your full name, please, sir? 
A. Felix F. LaRocca. | 

Q. LaRocca? A. Right. 

’ Q. That is L-a-R-o-c-c-a? A. That is correct. | 

Q. Doctor, where are you practicing at the present time? A. I 
am working at Seton Psychiatric Institute, Baltimore. ! 
Q. In Baltimore, Maryland? A. That is correct. 
Q. And you are a Doctor of Medicine? A. That is correct. 


| 


Q. Where were you, Doctor, before you went to this particular 
institute, in Washington? A. District of Columbia General. 
Q. District of Columbia General Hospital? A. That is right. 
Q. How long were you there, Doctor? A. Six months. 
Q. Six months. What was your duty there at the District of 
Columbia Hospital? A. Mainly in the Emergency Room. | 
Q. Emergency Room? A. That is right. 
Q. What did that consist of, what were your duties there? 
A. Treatment of all kinds of emergencies, legal cases or anything that 
came up. | 
Q. Any emergency cases that came up? A. Yes. 
Q. Would you be the first doctor to examine patients 
in to you by the police or by ambulance? A. Iam. 
Q. As they came into the hospital? A. Yes. 
Q. Doctor, would you look at what has now been marked as 


Defendant's Exhibit 1 and Government Exhibit No. 4. Did you! prepare 
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that medical finding. Doctor? Is that your writing? A. That is right. 

Q. And is that your signature that appears on that document? 
A. That is right. 

Q. Do you recall making an examination of Mrs. Lucille Moore 
on the particular occasion referred to by that Exhibit? A. I don't recall 
the patient's features, but I recall this, I performed several of these 
legal cases, yes. 

Q You do not recall this particular patient independently, is 
that correct? A. I don’t, that is right. 

Q. All right. Is that record which is Government Exhibit No. 4 
and Defense Exhibit'No.1, the piece of paper you have before you, is that 


record one that is prepared in all cases of your examinations of patients ? 


A Yes, it is 

Q What is the paver called; what is the purpose of it? A. It 
is a medical-legal examination to determine whether the patient had any 
laceration or injuries that could serve to prove the patient was violated. 

Q. Isee. Is that kept by the hospital in the ordinary course of 
hospital business? A. I think so. 

Q. You prepare it, do you? A. Yes. 

Q. Now, Doctor, this piece of paper you are looking at has been 
received by the Court in evidence and the jury has already seen it. At 
the very bottom of that page, there is a notation in red ink or in red 
typing, whatever it may be; what is that, Doctor? A. We performed -- 

if the patient has had any sexual relations, sexual intercourse 
with anybody else -- 

THE REPORTER: I can't hear the witness. 

THECOURT: Just a minute, the Reporter isn’t able to under- 
stand you. Would you sneak a little slower and speak a little more 
distinctly. Thank you. 

THE WITNESS: This is a lab examination. 

BY MR. TITUS: 

Q. Lab examination? A. For the purpose of determining the 

presence of spermatozoa, if there are any, or the presence of g.c., 


which is the abbreviation of gonococcus. 
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Q. That was g.c.? A. Yes. 
Q. First of all, that is for the purpose of determining the 


presence or lack of presence of spermatozoa? A. Yes. | 
Q. What would the g.c. be, in simple language? A. Well, in 
the case that the male party in the intercourse is diseased from 
gonorrhea, that would be present, most likely. 
Q. In other words, if an infection spread as a result of the 
intercourse? A. It would be present, most likely. 
Q. The lab report finding is placed on the piece of paper you 
have before you, Government Exhibit 4? A. Yes. | 
Q. By the lab technician, is that correct? A. That is correct. 
Q Dr. Weiss? A. Yes. | 
Q. And this report is in addition to your own personal 
examination of the patient who comes to you, is that correct? | A. That 
is right. 
Q. All right. With regard to your own examination of the 
patient as reflected from that piece of paper, that document before you, 
you found no evidence of any type of traumatic injuries to her, did you? 
A. No, I didn't. | 
Q. She was what you would call within normal limits? A. Right. 
Q. What does the lab report indicate with regard to the presence 
of spermatozoa? A. That she has had sexual relations. | 
Q. That she has had sexual relations? A. Yes. 
MR. TITUS: Your witness. 
CROSS EXAMINATION 
BY MR. SUSSHOLZ: | 
Q. Doctor, you have testified that the handwriting on) 
report is yours, is that correct? A. That is right. 


Q. I would like to read you a phrase, sir: History of! 
Subject alleges she was forced into a car in 5000 block of New Hampshire 
Avenue -- A. Well, that part was not written by myself. | 

Q. Was not written by yourself? A. No, that is written by 
somebody, some clerk in the Emergency Room. We don't do that. 
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Q. When was this done, Doctor. do you know? When was that 
phrase inserted. do you know? A. No, I don't. It is not my writing. 

THE COURT: You say it is not your handwriting? 

THE WITNESS: This on top is not. It is very easy to determine 
it is not my handwriting. 

THE COURT: You will have to keep your voice up; these ladies 
and gentlemen of the jury all have to hear you. 

BY MR. SUSSHOLZ: 

Q. Sir, please tell me, is the expression, "Agency Referring 
Case,” that is printed on this, and then you have in handwriting, "Sex 
Squad” -- “Agency Referring Case,” handwriting "Sex Squad," is that 
your handwriting? A. It is not my handwriting. 

Q. Is the name “Lucille Moore” which is written here your 

handwriting? A. It is not. 

Q. Color, "Negro" -- is that your handwriting? A. It is not. 

Q. Age, "18" -- is that your handwriting? A. It is not. 

Q. 5-11-61" -- is that your handwriting? A. It is not my 
handwriting. 

Q. “Purpdse of examination,” the handwriting is, "Determined 
extent of injury.” A. It is not my handwriting. 

Q. So that all that is in your handwriting, sir, on -- excuse me, 
yes, all that is in your handwriting begins with the printing on this form, 
next to the printing on this form, “Appearance of patient," from there on 
down it is in your handwriting? A. That is right. 

Q. Now, procedurally, where is this form when you are 
examining this girl? A. The form is attached to what I call an "ETR,"” 


Emergency Treatment Record, and we fill out the ETR ourselves. This 


is filled out by a clerk in the Emergency Room, here on top (indicating). 

Q. You mean beginning on top of the printing, " Appearance of 
patient,” that is filled in by a clerk? A. In the Emergency Room. 

Q. Inthe Emergency Room. But my question, Doctor, is this, 
sir: Where is this’ form when you are examining the patient? A. It is 
attached to an ETR which I carry with me until I fill it out and give it to 
the police or the girl who is there and to the Emergency Room clerk. 
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Q. Then, sir, when you are examining the girl, this form is 
present at the same time, isn't that correct, sir? A. That is correct. 

Q. And it is attached to a board? A. That is correct. 

Q. And you carry the board in your hand? A. That is correct. 

Q. Now, is this information, the date that is written on the form, 
the name, the color, the age, the agency referring, and the purpose of 
examination, and the history of the case, is this information already made 
out before you begin to examine the girl? A. That is right. 

Q. Do you remember, sir, without looking at this form, did 
you observe any swelling on the right cheek of this girl? A. No, I don't 


remember. 


Q. Did you observe any bruises whatsoever on this girl, without 


| 


looking at the form? A. No. | 
Q. In other words, you need this form to refresh your 
recollection today, isn't that correct? A. That is correct; yes. 
Q. Now, I hand you this form, Government Exhibit 4 in evidence, 
and I ask you, sir, if you had noticed swelling on the right cheek of this 
girl, would you have so indicated that on this form? A. Of course. 


Q. Had you noticed scratches on her throat, would you have so 
| 


Q. The absence of that information on this form, would it not 


indicated that on this form? A. Of course. 


indicate you did not observe any scratches on her throat or s swelling 
on her right cheek? A. That is correct. 
Q. Isn't it a fact, Doctor, looking at your form, that you did not 
observe any evidence whatsoever of violence on the person of this girl? 
A. That is correct. 
Q. Isn't it a fact, Doctor, looking at your form, that you did not 
observe any evidence whatsoever of violence on the person of this girl? 
A. That is right. | 
Q. Excuse me, sir? A. I didn't observe any violence. 


Q. Anywhere, in any parts of her body? A. No. | 
Q. Including her vagina? A. Right. 


| 
| 
| 
| 
| 
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Q. Doctor. did you look at the body of this girl, at various 
portions of her body. for evidence of violence? A. Yes, I did. 

Q. Now. can you tell us. either in terms of specific 
recollection as to your examination of Mrs. Moore, or as to your 
practice at that time while you were with D. C. General in the Emergency 
Room. exactly what did you do in making this sort of examination, a 
medico-legal examination, to ascertain the presence or absence of rape, 
what did you then do as a matter of practice in the examination of a 
female brought to you? A. The patient was lying on the examining 
room table. I walked in -- 

THE COURT: Will you move your hands from your face; it 
doesn't help to carry your voice. 

THE WITNESS: The patient was lying on the examining room 
table and I looked over her, I asked her, do you have any complaints, or 
something like that. 

BY MR. SUSSHOLZ: 

Q. You do talk to the patient, do you not? A. Yes. 

Q. Are you remembering now with respect to Mrs. Moore? 
A. Well. that is a formula. 


Q. You always talk to the patient, do you not? A. Of course. 


Q. What do you ask in this type of examination of the patient? 
A. Is there any complaint, is there any place that hurts you, or anything 
like that. The answer was negative. 

Q. Sir? A. The answer was negative. 

Q. And you say you look her over? A. Yes. 

Q. Is she absolutely naked, or is she clothed? A. No, she is 
not absolutely naked, no. 

Q. Does she have a sheet over her, or what is your practice 
in terms of these examinations? A. You look partly here in the neck 
and face, if there is any sign of iniuries, forearms, hands, and then you 
examine the thighs, the legs, and you go into a pelvic examination. 

Q. And how long does such a medico-legal examination ina 


rape case take? A. It varies. 
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Q. Sir? A. It varies; it depends on the patient. 
Q. Iam sorry, I haven't heard you. A. Depending on} ithe case, 
the patient shows resistance to the pelvic, it would be longer. 

335 Q. Looking at your form you made out there, would you say 
you were able to complete your entire examination ina minute or two 
minutes? A. No. | 

Q. How long would you say is the minimum you would take to 
complete your examination? A. Tenor fifteen minutes. 
Q. Is anyone else present at the time? A. The nurse b and a 
policewoman. 
Q. Isn't it a fact, Doctor, you must always have a nurse present 
when you examine a patient in this type of case? A. That is right. 
Q. And you said a policewoman? A. Yes. 
Q. Are you telling me about this case, or about all such cases ? 
A. All such cases, and I took her. 
Q. And the policewoman is attached to the Women's Bureau, is 
she not? A. That is right. | 
MR. SUSSHOLZ: No further questions. 
REDIRECT EXAMINATION ! 
BY MR. TITUS: | 
Q. Doctor, in connection with what was asked, let me phrase it 
this way: In connection with the question that you say that you, asa 
matter of routine, ask of the woman, or whoever the patient is that you 
are examining, as to complaints or -- A. Pains 33 -- 
Q. What was the other word? A. If she hurts somewhere. 
Q. If she hurts somewhere? A. Uh-huh. | 
Q. What else do you ask? A. Do you have any ailment or 
complaints. 
Q. Any complaints? A. Yes. 
Q. Those questions, or that question is asked of all patients you 


examine while you are on the Emergency Room, isn't that right? A. That 


is correct. 
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Q. That is a standard question? A. Yes. 

Q. Doctor. look at the paper there, in this case you were aware 
of the fact from the clerk or whoever prepared that top part of the paper 
that this was a rape case, is that correct? A. That is right. 

Q. And by a rave case, you understood that the complaint was 
that there had been a rape? A. That is right. 

Q. Is that correct? A. Uh-huh. 

Q. Then you do not have an independent recollection of this 
particular case? A. I don't. 

Q. You do not? A. No. 

Q. But after your conversation and after asking the questions 
which you say you ordinarily do in every case -- A. Uh-huh. 

Q. -- you still had smears taken of the vaginal area? A. That 
is right. 

MR. TITUS: No further questions. That is all I have of the 
Doctor, Your Honor. 

MR. SUSSHOLZ: One question on recross, Your Honor. 

THE COURT: All right. 

RECROSS EXAMINATION 
BY MR. SUSSHOLZ: 

Q. So there will be no misunderstanding, Doctor, what are the 

questions you asked of a patient in this kind of a case, meaning a medico- 


legal case, to determine whether or not there is or is not evidence of 


rape? What are the questions you were required and did ask while you 


were in the Emergency Room at D. C. General of such patients who were 
brought to you? A. The first question would be, do you have any injury, 
any laceration or anything like that. 

Q. And had the answer been yes, would that answer have been 
recorded on this form? A. It would be recorded, if I find evidence of 
actual injury. 

Q. But had the answer been yes and you found no evidence, 


what would you have done in a case like that? A. Record'"'no injuries.” 
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Q. In other words, you did conduct a physical examination of 


\ the entire person of Mrs. Moore, according to your report there, 


specifically to find evidence of injury or lacerations or bruises ? A. This 
is an objective physical examination. I don't mention her symptoms, 
which is objective, that the patient could complain about pain. t say no 

| signs, no visible signs, I didn't find any signs. : 

Q. If Mrs. Moore testified in this case that you did not say a 
word to her, would that testimony have been correct or incorréct, from 
the practice you engaged in while at D. C. General in this kind of case? 

MR, TITUS: Objection, I think that is calling for him to decide 
on another witness’ testimony. 

THE COURT: The objection is sustained. 
>I MR. SUSSHOLZ: I have no further questions. 

MR. TITUS: I have nothing further. 


* * * * * 


348 SAM WERTLEB 
was called as a witness by the Defendant, and having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SUSSHOLZ: | 
Q. Please state your name and occupation, sir. Aj Sam 
Wertleb, United States Commissioner for the District of Columbia. 
Q. And in connection with your occupation, are you also known 
as acommitting magistrate? A. That is correct, sir. 
Q. Where were you on the night and early hours of the morning 
between May 10 and May 11, 1961, between, let us say, approximately 
1:00 a.m. and 4:00 or 5:00 a.m. of May 11? A. I was home, sir. 
Q. Were you then available as a committing magistrate ? 
MR. TITUS: Objection, Your Honor: completely immaterial. 
|| THE COURT: Well, I will permit the answer. 


} THE WITNESS: I was, sir. 
349 BY MR. SUSSHOLZ: 


350 
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Q. Had you been contacted by the police, Mr. Wertleb, with 


respect to the arrest of the accused, Mr. Lynch, and had you then 
presented yourself. what would you, under the law, have advised the 
accused as to his legal rights ? 

MR. TITUS: Objection. Your Honor. 

THE COURT: The objection is sustained. 

MR. SUSSHOLZ: Will Your Honor give me an opportunity to 
answer that? 

THE COURT: No. 

MR. SUSSHOLZ: No: very well. In order that I shall know 
whether to abandon this entire line of questioning, I do request a bench 
conference. 

THE COURT: Very well. 

(At the bench:) 

MR. SUSSHOLZ: Now, I would like to clearly state my legal 
position. Your Honor. 

THE COURT: All right, you may put it on the record. 2 

MR. SUSSHOLZ: It is my purpose in terms of interrogating 
the United States Commissioner, to elicit from him -- in contradiction of 
the testimony of Police Sergeant Kennedy, who testified that he did advise 
the accused of his legal rights before the accused made any statements 
to him -- it is my purpose to elicit from the Commissioner that pursuant 
to the Federal Rules of Criminal Procedure, 5(c), Mr. Wertleb would 

have advised the accused as follows: 

That he had the right to be taken before a pomatie magistrate 
for a preliminary hearing; 

That he had the right to consult with counsel; 

That he had the right to remain silent, 

That he had the right to be confronted by any witnesses against 
him; 

That he had the right to cross-examine any witnesses against 
him; 

And that, ‘further, he had the right to know that if he made any 


statement which might contain any incriminating information, to a police 
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officer, he ran the risk that six months later this police officer could 
come in to testify against him in a trial involving his life and give his 
uncorroborated recollection of what the accused had said; | 
And finally, that he had the right to be advised of the charge 
against him. | 
Now, I propose this for the purposes of (a), to contradict Police 
Sergeant Kennedy and his testimony in this case, (b), Ihave the right 
further -- | 
THE COURT: In what regard? | 
MR. SUSSHOLZ: Well, these are the incriminating pieces of 
information that Sergeant Kennedy testified to, in my judgment, (a) -- 
THE COURT: No, you said to contradict him; I wondered in 
what respect? | 
MR. SUSSHOLZ: Police Sergeant Kennedy testified from this 
witness stand that he did advise the accused of his legal rights, so it is 
my purpose to show what a committing magistrate would have advised 


him and for the jury then to determine did Sergeant Kennedy tell the 
truth when he said he advised him as to his legal rights. | 

No. 2, I am going to ask for an instruction from this Court, both 
as a matter of law and in the alternative, as a question of fact, on the 
issue of whether any statements made by the accused were voluntary or 
not. 

Now, taking the factual instruction I am going to ask for, it 
is my position -- 

THE COURT: You haven't introduced any evidence on that 
subject as yet. | 

MR. SUSSHOLZ: We are doing it now. | 

THE COURT: No, you say you are going to ask for an 
instruction regarding the involuntary character. | 

MR. SUSSHOLZ: Yes. | 
THE COURT: I say, there has been no evidence it was 


involuntary. 
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MR. SUSSHOLZ: May I say this. Your Honor: It is my 
position that if the accused was not advised as to these legal rights, it 
is for the jury then'to determine, based upon his age, his education 
and his background. as to whether he was knowingly informed of his 
legal rights before making any statement to Police Sergeant Kennedy. 
If the jury feels he didn't know his rights, they have a right to ignore 
any such incriminating statement. 

THE COURT: Well. I am going to stand on the sustaining of 
the objection. 

MR. SUSSHOLZ: To that specific question? 

THE COURT: Yes. 

(End of bench conference.) 

MR. SUSSHOLZ: Would the Reporter read solely the last 
question put to the witness? 

(The question was read by the Reporter as follows:) 

"Had you been contacted by the police, Mr. Wertleb, with 
respect to the arrest of the accused, Mr. Lynch, and had you then 
presented yourself, what would you, under the law, have advised the 
accused as to his legal rights?” 

BY MR. SUSSHOLZ: 

Q. Mr. Wertleb, had you presented yourself as a committing 
magistrate that morning, in connection with the accused, what would you 
have done? 

MR. TITUS: Objection, Your Honor. 

THE COURT: The objection is sustained. 

Mr. Sussholz, for your information, the objections to these "if" 
questions are going to be sustained, that is to say, that if so and so had 
been done, what would he have done? Just to clarify the situation. 

MR. SUSSHOLZ: lam very appreciative of Your Honor having 
so clarified it. 

BY MR. SUSSHOLZ: 

Q. To your knowledge, what are the legal rights, of which an 

accused should know or be informed, before making any statement to 


anyone? 
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MR. TITUS: Objection, Your Honor. 

THE COURT: The objection is sustained. 

BY MR. SUSHOLZ: 

Q. Besides yourself, sir, was there any other committing 
magistrate available in the District of Columbia at the approximate 
hours I have indicated to you, on the morning of May 11, 1961? A. I 
don't know if they were actually available, but there are available, if 
everything else is equal, the Judges of the Municipal Court, who sit in 
the capacity of committing magistrates. 

Q. And according to the practice then appertaining, the 
morning of May 11, 1961, is it correct to say that one of the Associate 
Judges of the Municipal Court was also on assignment as a committing 
magistrate? A. That is correct, sir. 

MR. SUSSHOLZ: No further questions. 

MR. TITUS: I have no questions. 

* * * 
354 ELLA MAE LYNCH 
was called as a witness by the Defendant, and having been first * daly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SUSSHOLZ: 


| 


. What is your full name? A. Mrs. Ella Mae Lynch. 
. Where do you live? A. 1318 Corbin Place, N. E. 
. Do you own that house? A. I am buying it. 


| 
Who else lives there? A. Mrs. Henderson and my son, 

Randolph Lynch. 

Q. Is she here today, Mrs. Henderson? A. Yes, she is. 

Q. How long have you lived there, Mrs. Lynch? A. Four years 
and five months. | 

Q. Are you married? A. Iam not with my husband.| 

Q. Are you separated or divorced? A. Separated. | 

Q. Where is your husband? A. North Carolina. | 
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Q. Is this husband related in any way to the accused, Mr. Lynch? 
A. That is his father. 
Q. What does your husband do? A. He is in North Carolina, 
I wouldn‘t know. 
Q. Prior to your purchasing this house, where did you live? 
A. I lived on Fourth Street, Northeast. 
Q. How long have you lived in the District of Columbia? 
A. Since 1949. 
. And prior to then? A. Where didI live? 
. Before 1949. A. In New York. 
. Do you know this boy sitting at that table? A. Yes, Ido. 
. Who is he? A. That is my son. 
. When was he born? A. He was born August 6, 1939. 
. And he would be what age? A. He is 22 now. 


. Have you been issued a subpoena to testify in this trial? 


. Any legal papers served on you to come to this trial? A. No. 


. Where ‘have you been since this trial started? A. Here. 

. Sitting in the courtroom, is that correct? A. Yes. 

. Were you doing so at the request of anyone, did anybody ask 
you to sit inthe courtroom? A. No. 

Q. You did so as the mother of the accused? 

MR. TITUS: Objection, Your Honor. If counsel wants to take 
the stand, maybe he should be up there. 

THE COURT: The objection is sustained to leading questions. 
You called the witness and the questions should not be leading. 

MR. SUSSHOLZ: Just to be certain of what I am doing at this 
point, Your Honor, 1 am, in effect, apologizing to the Court because there 
was a rule on witnesses and I didn't realize until this weekend that I was 
going to call this witness, and I am trying to explain. 

THE COURT: Very well. 

MR. SUSSHOLZ: Thank you, Your Honor. 
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BY MR. SUSSHOLZ: 

Q. What is his name, by the way, this accused sitting) here? 
A. His name is Randolph Emanuel Lynch. 

Q. And where was he born? A. He was born in North Carolina. 

Q. Where? A. Huntersville. 

Q. You testified he has been living at your Corbin Street 

address, is that correct? A. Yes. 

Q. How long has he lived there? A. Since he came Hee the 

| 

Q. How long was he in the Army? A. From 1957 to 1959. 

Q. Was that in the United States? A. Not altogether, he was 
overseas. 

Q. Where? A. In Paris someplace. 

Q. Mrs. Lynch, when did you first learn of the charge against 
Mr. Lynch? A. It was the next morning. 

Q. Next morning to what? A. From the llth. You see, my 
son was arrested the 11th of May, around a quarter of one, and the 
detectives came in, they didn't tell me what they was arresting him for, 
because I begged them to tell me and they didn't. 

THE COURT: Just a minute. You are to answer the questions 
that are put to you, Mrs. Lynch, but you are not to go and talk about 
something else. | 

Now, I will ask the Reporter to read the question. 

(The record was read by the Reporter as follows:) 

"Question: Mrs. Lynch, when did you first learn of the charge 


against Mr. Lynch?" "Answer: It was the next morning. “Question: 


Next morning to what?" | 
BY MR. SUSSHOLZ: | 
Q. When you referred to the next morning, Mrs. Lynch -- 
strike that. Where were you when your son was arrested in connection 
with this case? A. When they came for him, I was in bed. | 
Q. When they came, did you remain in bed? A. I don't quite 


know how to answer that question, because I didn't answer the door. 


90 


Q. Did you remain in bed all the time the police were there in 
your home? A. No. I didn’t. 

Q. What did you do? A. Mrs. Henderson came and got me and 
I got up. 

Q. Then what did you do? A. I went to the landing of my 
stairway and asked the man what he wanted. He asked me if I was 
Randolph -- was I Emanuel’s mother, and I said yes. 

Q. Where was Randolph Lynch at the time you were at the 
landing of your house and you asked the man what he wanted? Where 
was Randolph? A. In his room. 

Q. And the man you are referring to that you talked with was -- 

would you stand, Sergeant Kennedy, please? 


(Sergeant Kennedy stood.) 

Was this the man? A. Yes. 

Q. Was he alone? A. No. 

Q. Was there another officer with him? A. Yes. 


Q. Were you present at the landing all the time thereafter that 
these officers remained in your house? A. No. 

Q. Wheredidyougo from the landing? A. I went to get my son. 

Q. Where did you get your son? A. He was in his bedroom. 

Q. What did you do with your son? A. I told him that the 
policeman wanted him and for him to come and see what they wanted. 

Q. What did your son do? A. He got up and he came. 

Q. And what did you do as he got up and came? A. I went with 
him down the steps. 

Q. Did you remain there in the presence of your son and these 
police officers until your son left the house? A. Well, they brought him 
back upstairs. 

Q. For what purpose, do you know? A. They told me, to put 
on his clothes that he had on when he came home. 

Q. And you remained at the landing when your son was taken 


back upstairs, is that correct? A. I followed them all around the place. 
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Q. While the police officers were in your house, can you tell 
us whether or not they told Mr. Lynch he was being charged with the 
capital offense of rape of Lucille Moore? A. They didn't tell him any- 
thing like that. | 

Q. When did you learn that your son had been arrested for 


rape, Mrs. Lynch? A. On Thursday morning. 

Q. And where was that, Mrs. Lynch? A. At No. 1 Precinct. 

Q. Did you ask the officers to tell you, in your home, | what 
they had arrested your son for? A. I begged them to. 

Q. Did they tell you? A. No, they didn't. 

Q. How many officers were there? A. Two, is all 1 seen. 

Q. Where were you when the officers left the house with your 
son. A. When they went out the door or when they left the place entirely? 

Q. Both. A. When they went out the door, I was standing in my 
hallway upstairs looking down at them. | 

Q. Looking down where, where were you looking? A. Looking 
down the steps. 

Q. Outside or inside? A. Inside, they were going out the door. 

Q. Then they went out the door? A. Yes. | 

Q. What did youdo? A. I went to my bathroom window. 

Q. What did you do? A. I was looking out the window. 

Q. What did you see? A. I saw them searching my don's car 
and they had a crane out there to drag it away. | 

Q. You saw the police officers searching your son's car at 
your residence? A. Yes, I did. 

MR. SUSSHOLZ: Sergeant Kennedy, would you stand again, 
please? 
(Sergeant Kennedy stood.) | 

BY MR. SUSSHOLZ: 


Q. Was this gentleman one of the men you saw searching your 


son's car outside your house? A. Well, it was dark out there, I can't 
exactly say he was one of them, but I know they was searching 


his car. 
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Q. How do you know that? A. I saw them. 

Q. Where| was your son? A. He was standing out there. 

Q. Was there anyone else present that you could see other than 
the police officers and your son? A. Well, they had this big thing out 
there to take away -- to drag the car away. 

Q. Was any human being occupying this big thing? A. I 
presume there was a man in it. 

Q. You say presume, can you tell us whether or not yousaw a 
man in this tow truck? A. Well, I will say like this, it looked like a man. 

Q. And was this tow truck at that time by your son's automobile? 
A. At first he was parallel to the car, he got in front of it to jack it up. 

Q. Now. you testified this house of yours is occupied by your- 
self, your son, and another person who is here in the courtroom; what 
is her name? A. Mrs. Hoistene Henderson. 

Q. Where was she at the time your son was arrested? A. We 

both were there. 

Q. What, if anything, did you hear Sergeant Kennedy tell your 
son in your house about his legal rights? A. I heard him say he'd find 
out later what they were taking him away for. 

Q. Tell us whether or not Sergeant Kennedy said to Mr. Lynch, 
"Keep quiet; anything you say will be held against you’? A. I don't 
quite remember hearing that. 


Q. What, if anything, did Sergeant Kennedy say to your son in 


your presence about his right to be taken before a committing magistrate? 
A. I didn't hear that. 
MR. TITUS: Could I have that read back by the Reporter ? 
THE COURT: Yes. 
(The question and answer were read by the Reporter.) 
BY MR. SUSSHOLZ: 
Q. What, if anything, did Sergeant Kennedy say to your son 


about his right, before making any statement, to consult with counsel ? 
A. I didn't hear that. 
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Q. What, if anything, did Sergeant Kennedy say to your son 
about his right to remain silent or risk that anything that he might say 
would some day be repeated by the police officer, without corroboration, 
in a trial involving your son's life? A. I didn't hear that. | 

Q. What, if anything, did the police officer say to your son 
about his right, before making any statement, to be confronted with any 
witnesses against him, to have counsel present and to cross-examine 
these witnesses? A. I didn't hear that. | 

THE COURT: What was the answer? 

BY MR. SUSSHOLZ: 


Q. Your answer was, you did not hear that? A. Yes. 


| 


| 


* * * * * 


CROSS EXAMINATION 
BY MR. TITUS: 


* * * * * 


| 
| 
| 
I 


Q. Now, the lawyer for your son has asked you, Mrs. Lynch, 


if you recall or don't recall certain things being said to your son about 
his rights to a lawyer and his rights to be advised, and so forth, and you 
said you don't recall. Do you remember what was said by the police 
officer to your son? A. I remember my son asking him what he was 


being taken away for, and he said, "You will find out later.” | 


Q. Now, all right, Iam going to ask you, do you remember 
anything else that was said? A. No. | 

Q. Ican't hear you. A. Not that I recall. I only remember 
him telling him he would find out later what he was being taken away for. 

Q. Yes, you said that. Now, I am asking you, Mrs. Lynch, you 
testified you followed them around, upstairs into your son's room, you 
stood on the steps; now, in that whole time that Detective Sergeant 
Kennedy was present in your house, I want to ask you if you remember 
anything else that he said to your son or that your son said to him ? 
A. Well, I remember him telling him to put on the same clothes he had 


on when he came home. 
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Q. Yes. Anything else? A. My son said, "I have my clothes 


Q. “Ihave my clothes on’? A. Yes. 

Q. Your son then was dressed, was he? A. Myson was dressed 
when he came for him. 

Q. Isee. Then you said a little while ago that your son got up; 
was your son sleeping with his clothes on? A. He was not sleeping. 

Q. What did you mean when you saidhe got up? A. He was in 
his bedroom lying on the bed. He was studying something. What he was 
studying, I don’t know. I think he was studying to be a cab driver; 
maybe that is what he was studying, I don't know. 

Q. Then, he had his clothes on. Now, I am asking you that when 
the officer followed him into the room and you went right with him, as you 
said, you testified to about two or three things now, one was that the 
officer told him he would tell him later what he was being charged with, 
and the other is that he said to put the same clothes on that he had when 
he came in, and you said your son said he had his clothes on. Now, out~- 
side of those statements, what else was said between your son and the 
officer? A. Well, I don't know what you are getting at. 

Q. Iam not getting at anything, ma'am. I am just asking you 
what you remember. A. I remember the things I said that I remembered, 
because I don't remember them saying anything about legal rights and 
all that. 

Q. Yes, I understand that. All right, Mrs. Lynch. Mrs. Lynch 
you said to the jury that you saw the crane come up outside. Your son's 
car was towed away, wasn't it? They towed your son's car away from in 


front of your house, didn't they? A. Yes. 


Q. Are you telling us that the crane was there while your son 


was being taken out? A. When my son got outside, the crane was there. 
Q. When he got outside, the crane was there? A. Yes. 
Q. Now, you recall that Detective Sergeant Kennedy, who stood 
up twice here in the courtroom, was one of the two officers who came for 


your son, don't you? A. Yes. 
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Q. All right. And you recall saying that you stood at the top 


of the stairs as Sergeant Kennedy and your son and the other officer 
walked out of your front door, is that correct? A. Yes. | 
Q. And you recall then that you went to the window in your 
bathroom and looked out as your son was being placed into the scout car 
or police cruiser? A. I didn't say I saw him being put in a scout car. 
Q. Where did you see him taken? A. Isaw him standing out 
front. | 
Q. Out front when? A. When those fellows were searching 
the car. | 
Q. What fellows? A. Whoever was searching the car. 
Q. That is what I want to ask you. You saw two officers with 
your son inside your house? A. Yes. | 
Q. Then you looked out the window and you saw your son 
standing outside? A. They were outside. | 
Q. They? Who do you mean by “they”? A. My son and the 
men that came and got him. 
Q. The men that came and got him. So, was it either one of 
these -- stand up, Sergeant. | 
(A man stood.) 
Was it this officer who searched the car of your son?) 
A. As I said before, I can't say he searched the car, but it was being 
searched. 
Q. Well, you were looking right at him, standing with your son, 


so you know whether he was searching it or not, don't you. A. I saw him 


when he went outside; yes, he was with my son. 
Q. If he was with your son, then he was not searching your 
son's car, is that correct? A. Not at the time they went out of the 
house, they wasn't. | 
Q. And at the time you looked out of the bathroom window, 
Mrs. Lynch, was he standing then with your son outside? A. I don't 


know who was standing with my son. It was dark out there. | 
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Q. But you could see your son? A. I know my son. 

Q. And you knew this officer, because you had just seen him ? 
A. I didn't know him well enough to know if that was him still standing 
there. 

Q. Isee. Where did you see them searching in your son's 
car? A. They were searching in front and back seats. 

Q. Front and back seats. Any other part of your son's car? 
A. I did not see them touching any other part. 

HOISTENE HENDERSON 
was called as a witness by the Defendant, and having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SUSSHOLZ: 

Q. What is your full name? A. Hoistene Henderson. 

THE REPORTER: Would you spell your first name, please? 

THE WITNESS: H-o-i-s-t-e-n-e. 

THE COURT: I wonder if you are able to speak louder. It is 
difficult to understand you with this air conditioner overhead making a 
noise. All these ladies and gentlemen of the jury here have to hear you. 

BY MR. SUSSHOLZ: 

Q. Where do you live? A. My home address is 1318 Corbin 
Place, Northeast. 

Q. Is that in Maryland? A. Washington, D.C. 

Q. How oldare you? A. Twenty-eight. 

Q. How long have you lived there? A. I moved there in 
November 1960. 


. Are you related to Mrs. Lynch? A. No, I am not. 
. Mr. Lynch? A. No. 
. By Mr. Lynch, you know I mean Randolph Emanuel Lynch? 


Do you know him, the accused? A. Yes, I do. 
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Q. What is your employment? A. Waitress. 

Q. Where? A. Blue Eagle Restaurant, 102 M Street, 
Southeast, Washington. 

Q. How long have you been there? A. Approximately three 
months. 
Q. What does Mrs. Lynch do, do you know? A. She works for 
the Pizza Oven in Maryland. 

Q. What does she do there, do you know? A. She makes 
pizza pies and sells, mostly. 

Q. Tell us when you learned for the first time what Randolph 
Lynch is being charged with. A. It was May 11. His mother and I went 


down to No. 1 Precinct, headquarters. 
Q. What time? A. We were down there by 9:00. 
Q. Inthe nighttime? A. In the morning. | 


Q. Prior to 9:00, can you tell us where you were when 


Randolph Lynch was arrested? A. Yes. I was home. | 

Q. And physically place yourself in the house at the time of 
his arrest. A. I was upstairs in my bedroom getting ready for bed. 

Q. Tell us what you saw and heard that night. A. J | t before 
the detectives knocked on the door, I saw through my back window lights, 
evidently from a flashlight flashing up through the window, and I heard 
the bumping of trashcans and the gate that leads in the back way. 

Q. Then what happened? A. Well, I started to go down to see, 
really see, I couldn't see from my window, to get to the complete back 
I had to go through Randolph's room. Well, I didn't, I was afraid to go 
downstairs. Just as I went to turn my nightlight out, I heard a knock on 
the door and I answered the door. 

Q. You are the one that answered the door? A. Yes, I did. 

Q. Who entered the door? A. It was the detectives, 

Q. How many? A. Iam not too sure, but I think it was two. 

Q. Was one of them Police Sergeant Kennedy -- would you 


stand, sir? A. Yes, it was. 
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Q. What was said by either of the detectives to you? A. Well, 
the detective asked me if Emanuel was home. 

Q. He referred to him by the name Emanuel, did he not? 

A. He did. 

Q. Which one, do you remember? A. It was Detective 
Kennedy. 

Q. Now, where were you when Mr. Lynch left the house in the 
company of the detective or detectives? A. Well, Ihad just come from 
the bathroom, from the window looking out, when they went out the front 
door. I was standing at the top of the stairway. 

Q. Were you able to hear the conversations that went on 
between the detective or detectives and Randolph Lynch? A. Yes, I 
was. 

Q. During the time, does your answer yes, you were, mean 
all during the time the detective or detectives were in the house? 

A. Well, when they came in, they didn't come straight upstairs, they 
waited for him to come down and he went down. They asked him if he 
was Emanuel; he said yes. They also asked him where was the clothes 
he was wearing when he was out, and he asked them what they meant. 
He said, “Your light jacket and your dark pants.’ And he said, 


"I want you to go back upstairs and get your light jacket and dark pants 


on.’ 

Q. Who said that? A. Detective Kennedy said that to Emanuel. 

Q. Did Detective Kennedy say anything then, or before then, 
about what this was all about? A. No, he did not. 

Q. Between the time that Detective Kennedy entered the house 
and left the house, can you tell us whether at any time you heard 
Detective Kennedy say anything to Randolph Lynch about his legal rights ? 
A. No, he did not. I didn’t hear it. 

Q. Did you hear him at any time say to Randolph Lynch 
anything about a rape charge? A. No, I did not. 

Q. Now, you have us where you heard Sergeant Kennedy tell 


Lynch to go upstairs and put your same clothes on, right? A. Yes. 
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Q. Then what happened? A. Well, when Randolph went back 
upstairs to change his clothes, they also went upstairs and asked him 
where was the light jacket. And he asked them what light jacket he 
meant. | 

Q. You could hear that? A. Yes, I could. 

Q. Where were you? A. I was right there in my doorway, 


which is beside Randolph's door. 
Q. Then is it your testimony that all during the time Sergeant 
Kennedy was in the house, you could hear anything the Sergeant'said to 


Lynch or any other officer may have said to Lynch? A. Yes, I could. 


Q. Proceed. A. Well, finally, when they got in the room, 
Emanuel asked him, told him, rather, that he didn't know what jacket he 
was talking about. So they made themselves useful and helped sta look 


for the jacket. 

Q. And then they brought Lynch downstairs, is that correct? 
A. They did. 
Q. Who else was present at the time Sergeant Kennedy was in 
the house, besides you, Lynch, Detective Kennedy, and any other officer 
or officers who were present, who else was present? A. Mrs.| Lynch, 
Randolph's mother. | 

Q. Where was she? A. She was also in her doorway. The 
three doorways are there together. She was in her doorway aid out, she 
was nervous, she wasn't standing still. | 

Q. Can you tell us whether or not Randolph said ee to the 
officers, asking them what the charge was? A. Yes, he asked them why 
was they taking him down there. | 

Q. And what was told to him by whom? A. Detective) iKennedy 
told him that he would find out when he got to headquarters. 

Q. Where were you when the detective or detectives went 
upstairs with Randolph Lynch? Where were you? A. Where was I when 
he went up there? 

Q. Where were you when the detective or detectives went 
upstairs with Randolph Lynch? A. I was still in the hallway. 
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Q. Downstairs or upstairs? A. Upstairs. 

Q. Upstairs? A. Yes. 

Q. Where were you when Randolph Lynch left the house? 

A. After they got outside, I went back to the bathroom window. 

Q. Who was the “they” that got out? A. The detectives and 
Randolph. 

Q. You then went where? A. Back to the bathroom window 
and looked out of the bathroom window to the car, which was in front of 
the door. 

Q. What car? A. Randolph's car. 

Q. Tell us everything you saw when you looked out your bath- 
room window. A. Well, there was a crane and -- 

Q. Could you tell whether it was a private or police crane? 
A. No, I didn't notice it that close. 

Q. Where was the crane in relation to the car, meaning 
Randolph's car? A. Well, it was in front of -- no. 


Q. Have you completed your answer? A. No, Ihave not. The 


crane was, I am not too sure if it was in front or beside the car. I know 
it was there. 

Q. Can you describe, if you can remember, were the car doors 
of Randolph's auto open or closed? A. They were open. 

Q. And what could you see? A. Well, I saw him standing there 
with the detectives. 

Q. Who is “him”? A. Emanuel, Randolph. And they were 
searching the car. 

Q. Who is the “they’’? A. The detectives. 

Q. Could you see whether it was one detective searching or 
more than one detective searching? A. I couldn't tell just how many it 
was. 

Q. Can you tell us whether it was the same or any different 
detectives searching the car, who had been in the house? A. I couldn't 
tell you that much, but I do know that there was at least one out there, 


before the detectives and Emanuel did go out there. 
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Q. There was a detective outside? A. Yes, there was. 


Q. Can you tell us now how many detectives came into your 
house? A. As I said before, Iam not too sure, but I think it was two. 

Q. In addition, you are saying there was one man outside? 
A. Yes, there was. | 

Q. Do you know whether -- am I interrupting? A. I'said there 
was one at the car. | 

Q. How do you know that? A. Well, I noticed before they went 
out, the detectives and Randolph went out, that the crane was there and 
they were then searching the car, the door was open. | 

Q. Was the crane operator in uniform or in ordinary work 
clothes, do you know? A. I don't know that, either. | 

Q. Can you tell us whether or not Sergeant Kennedy engaged in 
the search of the car when he left the house? A. No, I couldn't say that 

he did. | 

Q. Were handcuffs placed on Lynch when he left the house? 
A. I didn't notice if there was. 

Q. What happened, if you know, to Randolph's car that night ? 
A. Well, they took it away. 

Q. Did you see them taking it away? A. Yes, I ia I saw 


them when they left with the car. 

Q. In other words, it is your testimony that after Randolph left -- 

MR. TITUS: Objection, Your Honor. 

MR. SUSSHOLZ: I will rephrase the question. 

BY MR. SUSSHOLZ: | 

Q. What period of time elapsed, if any, between when you saw 
the tow truck towing Randolph's car away and the time that Randolph left 
the house with the detectives? A. I don't quite understand what you mean. 

Q. You saw Randolph leaving the house with the detectives, did 
you not? A. Yes. 

Q. And you saw the tow truck then and there next to Randolph's 
car? A. Yes. | 
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Q. And you testified you saw the car towed away? A. Yes. 
CROSS EXAMINATION 
BY MR. TITUS: 


x x x * x 


Q. How long did it take for him to be notified the police were 


there looking for him downstairs? A. When they asked for him, they 
asked for Emanuel. if he was home, and I said, "I will see,” and I didn't 
wake him uo, I woke his mother up instead. 

Q. Then what happened? A. She went and asked him who were 
they looking for. They said Emanuel. 

Q. They said Emanuel? A. Yes. 

Q. What did he do then? A. Well, he and the detectives went 
back to his room, after he tried to find out what they meant by what he 
was wearing. 

Q. After he got back in the room? A. No, when the detective 
told him to go put the clothes on that he was wearing earlier in the 
evening, he tried to find out what they meant when they said the same 
clothes, and he said, “Your light jacket and the dark pants,” and Emanuel 
and the detectives went back to his room. 

Q. All right. Let me ask you, what was he wearing when he 
came out of the room with his mother at around between 12:30 and 1:15? 
A. I think he was wearing some dark pants and I couldn't remember 
whether he was wearing a sweater or shirt or whether it was light or 
dark, I didn't pay that much attention. 

Q. To what he was wearing? A. No. 

Q. You had seen him when he came in earlier that night, you 
said between sometime around 10:15? A. Yes. 

Q. You say he sat down and watched television? A. Yes, he 
came in, went upstairs and came back down and watched TV with me for 


a few minutes. 
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| 
Q. Yes. Now, Mrs. Henderson, when the police officers asked 


him then -- and you are standing right in the hallway there, aren't you? 


A. Yes. | 

Q. When the police officers asked him to go back up and put on 
what he was wearing, did you then remember back to what he was 
wearing when he came in? A. I didn't pay that much attention to what 
he was wearing when he came in. | 

Q. Isee. Now, Mrs. Henderson, you say that there came a 
time, and I want to use your exact words, that the police officers in the 
room asked him where his jacket was, and he asked what jacket they were 
talking about? A. Yes. 

Q. You said the police officers then made ‘heimesives useful 
and helped him look for the jacket? A. Yes, I guess they were | looking, 
whether they were looking for the jacket or not. 

Q. When they were making themselves useful, what did they do? 
A. What do you mean? 

Q. What did they do to make themselves useful? A. They were 
looking, one even went as far to look underneath his sheet of the bed, the 
top sheet and the bedspread. They also opened the closet door. And they 
found it, "Is this your jacket?" Or, "Is this your pants ?" "Were you 
wearing this or that?" | 

Q. And did they find what they were making thems elves useful 
for? A. I don't know. 

Q. Ican't hear you. A. I don't know. 

Q. What was he wearing when he left? A. As I said before, 

I didn't pay that much attention to what he was wearing when he left. 

Q. No, Iam asking, Mrs. Henderson, after seeing the police go 
through all his closets and point out the coat and say, "Were you wearing 
this and were you wearing these pants," and they were making themselves 
useful, you testified you saw that, didn't you? A. Yes. | 

Q. Now, I am asking you, after seeing all that go on, what did he 
wear when he left, what did they find as a result of that making themselves 
useful? A. I don't know. | 


* 
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VERNIE E, TATE 
was called as a witness by the Defendant, and having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SUSSHOLZ: 

Q. State your full name and occupation. A. Vernie E. Tate, 
V as in Victor, Lieutenant, assigned to the Sex Squad, Metropolitan 
Police Department. 

Q. Now, in response to a subpoena duces tecum, have you 
brought with you the records relating to the police towing of an 
automobile from the 1300 block of Corbin Place, Northeast, to the 
garage of Precinct No. 1, on the 11th day of May, 1961, at about 1:30 a.m., 
and that automobile belonging to the accused, Randolph E. Lynch? 

A. Well, I have the crane slip that the crane operator uses, which is 
authorized by a police officer. He puts his signature on there and 
authorized the civilian crane operator to pick up the cars. I also have 
the property books of the Sex Squad here. 

(The witness handed a slip of paper to Mr. Sussholz.) 


am = x a = 


Q. Now, according to the ticket you are looking at, sir, at what 


time did the request for the tow truck come in to the police garage? 


A. Well, the crane operator, whose name is Johnson, has signed a slip 
on there as a time out, as 1:00 a.m. Whether that is the time of the call, 
the time he left the garage, I don’t know. 
Q. What about the time back? A. He has a time on here, time 
back, service shop, 2:25 a.m. 
* 2 2 « 
RANDOLPH EMANUEL LYNCH 
the Defendant, called as a witness in his own behalf, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SUSSHOLZ: 
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Q. Now, Mr. Lynch, would you sit up, please, and speak so that 
you can be heard by the alternate juror who sits at the most distant place 
from you. What is your full name? A. My full name is Randolph 
Emanuel Lynch. 

Q. Where were you born? A. Charlotte, North Carolina. 

Q. When were you born? A. 6th of August, 1939. 

Q. How old are you now? A. Iam 22. 

Q. And where do you reside? A. At 1318 Corbin Piate; 
Northeast, Washington, D. C. | 

Q. How long have you lived there? A. I have been there since 
the 11th of March, 1959. | 

Q. Approximately how long have you lived in the Distrit of 


Columbia? A. Approximately 14 years, 15 years. 


Q. What is your marital status? A. I am separated. 
| 


Q. Do you have any children? A. Yes, I do have. 


Q. Who contributes to the support of that child? A. I do. 


Q. Do you make any contribution to the support of the residence 


in which you live? A. Yes. | 

Q. What do you contribute? A. I give my mother a certain 
amount a week and also take care of certain things that need to be done 
about the house. | 

Q. Do you have any brothers or sisters? A. No. | 

Q. Now, prior to the time that you began to live at Corbin Place, 
Northeast, where were you for the preceding year or two? A. iI was in 

the United States Forces, Armed Forces. | 

Q. Air Force? A. Army, stationed in Bar-le-Duc, France: 
more closely located, it would be close to Paris. 

Q. How long were you in? A. Two years. | 

Q. How did you get out? A. Discharged, honorable discharge. 

Q. What was the highest rank you attained? A. Specialist 
Fourth Class, which would be Corporal. | 

Q. Did you get any decorations while you were in the service? 

| 
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MR. TITUS: Objection. Your Honor. 
THE COURT: The objection is sustained. 
* * * * 
BY MR. SUSSHOLZ: 
Q. Tell us whether or not you have ever before been arrested 
in your life, prior to the morning of May 11, 1961 ? A. Ihave not. 
Q. Were you employed at the time of your arrest? A. Yes, sir. 
Q. Where? A. Smith Typewriter Exchange at 11th andG Street. 
The address is 1106 G Street, Northwest. 
Q. Would you sit up, sir, so I can hear you better? 
THE COURT: Did you say Typewriter Exchange? 
THE WITNESS: Smith Typewriter Exchange. 
BY MR. SUSSHOLZ: 
. As what? A. As a stock clerk. 
. At what salary or wage, if any? A. $62.80 weekly. 
. Were you released on bond after your arrest? A. Yes, sir, 


Q. Who put up the bond? A. My employer. 

Q. And then subsequently you were put back in jail, is that 
correct? A. Yes, sir. 

Q. When was that? A. May the 18th, when I returned to a 
preliminary hearing on this charge here. 

Q. That was after Mrs. Moore testified against you at the 


preliminary hearing, that you then were held in jail, is that correct? 


A. Yes, sir. 
Q. What happened to the amount of your bond as a result of 
that preliminary hearing? 
MR. TITUS: This has no materiality. 
THE COURT: The objection is sustained to this. 
BY MR. SUSSHOLZ: 
Q. Can you tell us whether or not your occupation took you to 


the homes of D. C. residents? A. Yes, it did, sir. 
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Q. What were your duties? A. I would take out special models 
of typewriters or adding machines to put them on for examination. 
Q. When did you first begin to work? A. I was about nine 
years old. | 
Q. Doing what? A. I served newspapers after school and other 
odd and end jobs. 
Q. Now, what schools did you go to? A. Well, in North 
Carolina I attended Tarrance Lytle High School and here in the District, 
I attended Shaw, Roosevelt, McKinley Tech. | 
Q. Did you ever graduate from high school? A. Not/in high 
school, sir. 
Q. But you did graduate from high school? A. Yes, sir. 
Q. Where did you get your diploma? A. In the Armed Forces, 
in the Army, I attended school while I was in service oversena and 
obtained the high school equivalent. | 
Q. Were you drafted or did you volunteer for military service? 


A. I volunteered. | 
Q. Do yougotochurch? A. Yes, sir. | 
Q. What church? A. The House of Prayer for All People. 
Q. How often do you attend church? A. Quite often, sir. 
Q. What is quite often, Mr. Lynch? A. Two or three times 

weekly and on Sunday. | 
Q. Do you have any duties in church? A. Yes, Ido have. 
Q. What are they? A. Well, 1am a member of the Royal 


Guard and also a member of the choir, the young people's choir, and 


a member of a quartet, vocalizing group. | 

Q. Do you sing just in your church? A. No, sir. We go to 
other churches to perform on programs and special occasions, like if 
someone is sick in their home or something, that desire for us to come 
and sing, that probably have heard us, the group is called the, D. C3 


Harmonizers. 


Q. What is it called when you go to other places outtide your 


church to sing? | 


MR. TITUS: Objection. Your Honor. 
THE COURT: The objection is sustained. 
BY MR. SUSSHOLZ: 
Q. What is the name of the minister of your church? 
MR. TITUS: Objection, Your Honor 
THE COURT: The objection is sustained. 
BY MR. SUSSHOLZ: 
Q. Can you tell us whether or not your grandfather is 
connected with your church ? 
MR. TITUS: Objection, Your Honor. 
THE COURT: The objection is sustained. 
BY MR. SUSSHOLZ: 
Q. Have you been out of jail since May 18th? A. No, sir. 
Q. Prior to the night of May 10, 1961, had you before had an 
occasion to visit the New Hampshire Pharmacy? A. Yes, sir, I had. 
Q. In what connection? A. Delivering products and self- 
patronism, myself. 
Q. What products? A. Candy, cigarettes, fountain goods. 
Q. For whom? A. Standard Cigar & Tobacco Company. 
Q. In what capacity? A. Oh -- 
Q. Can you tell us, did you work for Standard Cigar? A. Yes, 
sir, as an employee. 
Q. Do you, therefore, know the address of the New Hampshire 
Pharmacy? A. Yes, sir. 
Q. What is that address? A. 5000 New Hampshire Avenue, 
Northwest. 
Q. Now, is 5000 New Hampshire Avenue, Northwest, also 


435 known, at that address -- can you tell us what streets meet? 


A. Well, there is Second and Farragut Street, and New Hampshire 
Avenue and Farragut Street. 
Q. Would you come to the blackboard, please, and take the 


pointer in your hand -- 
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MR. TITUS: Your Honor, could it be moved out ara! from me 
a little bit? | 
THE COURT: Yes. 
(The blackboard was moved.) 
BY MR. SUSSHOLZ: 
Q. Now, take your pointer, Mr. Lynch, and point on Defendant's 


Exhibit 5 in evidence the location of the New Hampshire Pharmacy. 

A. That would be here. 
Q. You are now pointing to that, is that correct? A. Yes, sir. 
Q. Now, what is there on the map at that point right now ? 

A. There is a block. 
THE COURT: A what? 
MR. SUSSHOLZ: A block. 

BY MR. SUSSHOLZ: 

Q. And what is this thing here I am pointing to in that nblocks 


A. That is the drug store there. 


Q. But also there is a crayon box, is there not? A. ‘Crayon, 


that is right. | 

Q. Now, looking at the map, stay where you are, sir, looking 
at the map -- | 

MR. TITUS: I am going to object at this point. This map which 
is on the board, if lam not mistaken -- and I may be -- has not been 
offered in evidence. Am I correct? | 

THE COURT: Mr. Sussholz, I think you had that marked, but 
I don't think you offered it, did you? 

MR. SUSSHOLZ: I will offer it now. 

MR. TITUS: I will object, because there has been no foundation 
laid for the correctness of this map by any witness. This is almap drawn 
-- it could be by anyone in the world. | 

THE COURT: Mr. Sussholz, you should have the map identified 
in some way, if you can't stipulate. 

MR. SUSSHOLZ: I didn't think there would be any question 
raised about this. I am willing to stipulate. | 
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THE COURT: You hadn't offered it, there was no reason for 


raising a question when you hadn't offered it. 

MR. SUSSHOLZ: I may say this, Your Honor: Iam informed 
that this map -- 

THE COURT: Well, it doesn't make any difference what you 
are informed; I don't know and you haven't produced anybody to say so. 

MR. SUSSHOLZ: May I ask that Mr. Lynch be excused and I 
will now attempt to lay a foundation for the map, Your Honor. 

THE COURT: Very well. 

MR. SUSSHOLZ: Mr. Marshal, take the witness back to his 


Mr. O'Hara, take the witness stand, please. 
(Mr. O'Hara conferred with Mr. Sussholz.) 
(The Defendant resumed the witness stand.) 
BY MR. SUSSHOLZ: 
Q. Mr. Lynch, I invite your attention to Defendant's Exhibit 4. 
Do you have that before you now? A. Ido have. 
Q. Can you put your finger or point out on this map where the 


New Hampshire Pharmacy is located, are you able to find it? A. I 


imagine so, after I look. 

Q. May I invite your attention to this green ribbon. Do you 
know what that is? A. Yes, sir. 

Q. What is it? By the way, you can read, can't you? A. Yes, 


Q. Can you read what it says about that ribbon? A. That is 
Fort Totten Park. 

Q. You now see this diagonal line running on the map. What 

street is that, can you make it out? A. Yes, sir, New Hampshire 
Avenue. 

Q. All right. Now, running your finger along the diagonal 
known as New Hampshire, can you now find the intersection of Farragut 
and New Hampshire? A. Yes, sir. 


Q. What other street cuts in at that intersection? A. Second 


Street. 
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Q. Take the red pencil, put a small x mark on this map 
locating the New Hampshire Pharmacy, a small check mark, So that you 
don't obliterate what else appears on the map. Have you done so? 

A. Yes, sir. | 

Q. Now, looking at that point on the map, were you in h that 
vicinity on the night of May 10, 1961? A. Yes, sir. | 

Q. What were you doing in that vicinity that evening? AYN 
was visiting a friend of mine, a service friend of mine. | 


Q. And did you have occasion to come to the area of |the New 


Hampshire Pharmacy? A. Yes, sir. 
Q. How did you arrive at that area, from what public highway ? 

A. From Missouri Avenue, of course, down New Hampshire Avente: 
Q. To what street? A. Farragut Street. | 
Q. And what did you do at Farragut and New Hampsijire 


Avenue? A. I made a left turn into the shopping center there. 
Q. Before making that left turn, can you tell us whether or not 
you saw anyone? A. Yes, sir, I did. | 
Q. Who did you see? A. I saw the complaining witness, Mrs. 


Moore. 


Q. What was she doing? A. She was crossing the street there. 
Q. What happened? A. Well, there was a conflict. As I got 


ready to make a left turn there at New Hampshire Avenue and Farragut 
Street, she had attempted to cross the street there before me, and she 
walked into my car as I attempted to proceed. I allowed her to cross the 
street as a pedestrian and then, of course, I had to wait and I made the 
turn later. | 

Q. Were any words exchanged between you at that time? 
A. Yes, sir. I said something. ! 

Q. What did you say? A. I advised her to be careful. 

Q. What did she say or do? A. She didn't say, she er eerees 
the fact by giving me a supercilious grin. 

Q. After executing your turn, where did you go? AL I went part 
of the way down the street and turned into the shopping center driveway 


and -- 


THE COURT: You hadn't offered it, there was no reason for 
raising a question when you hadn't offered it. 

MR. SUSSHOLZ: I may say this, Your Honor: I am informed 
that this map -- 

THE COURT: Well, it doesn't make any difference what you 
are informed: I don’t know and you haven't produced anybody to say so. 

MR. SUSSHOLZ: May I ask that Mr. Lynch be excused and I 
will now attempt to lay a foundation for the map, Your Honor. 

THE COURT: Very well. 

MR. SUSSHOLZ: Mr. Marshal, take the witness back to his 


Mr. O'Hara, take the witmess stand, please. 
(Mr. O'Hara conferred with Mr. Sussholz.) 
(The Defendant resumed the witness stand.) 
BY MR. SUSSHOLZ: 
Q. Mr. Lynch, I invite your attention to Defendant's Exhibit 4. 
Do you have that before you now? A. Ido have. 
Q. Can you out your finger or point out on this map where the 


New Hampshire Pharmacy is located, are you able to find it? A. I 


imagine so, after I look. 

Q. May I invite your attention to this green ribbon. Do you 
know what that is? A. Yes, sir. 

Q. What is it? By the way, you can read, can't you? A. Yes, 


Q. Can you read what it says about that ribbon? A. That is 
Fort Totten Park. 

Q. You now see this diagonal line running on the map. What 

street is that, can you make it out? A. Yes, sir, New Hampshire 
Avenue. 

Q. All right. Now, running your finger along the diagonal 
known as New Hampshire, can you now find the intersection of Farragut 
and New Hampshire? A. Yes, sir. 

Q. What other street cuts in at that intersection? A. Second 


Street. 
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Q. Take the red pencil, put a small x mark on this map 

locating the New Hampshire Pharmacy, a small check mark, so that you 

don't obliterate what else appears on the map. Have you done so? 

A. Yes, sir. | 
Q. Now, looking at that point on the map, were you jin that 

vicinity on the night of May 10, 1961? A. Yes, sir. | 
Q. What were you doing in that vicinity that evening? A. I 


was visiting a friend of mine, a service friend of mine. 


en 
Q. And did you have occasion to come to the area of the New 
| 


Hampshire Pharmacy? A. Yes, sir. | 

Q. How did you arrive at that area, from what public highway ? 
A. From Missouri Avenue, of course, down New Hampshire Avenue. 

Q. To what street? A. Farragut Street. | 

Q. And what did you do at Farragut and New Hampshire 
Avenue? A. I made a left turn into the shopping center there. 

Q. Before making that left turn, can you tell us whether or not 
you saw anyone? A. Yes, sir, I did. | 

Q. Who did you see? A. I saw the complaining witness, Mrs. 
Moore. | 

Q. What was she doing? A. She was crossing the street there. 

Q. What happened? A. Well, there was a conflict. As I got 
ready to make a left turn there at New Hampshire Avenue and Farragut 
Street, she had attempted to cross the street there before me, and she 
walked into my car as I attempted to proceed. I allowed her to cross the 
street as a pedestrian and then, of course, I had to wait and I made the 
turn later. | 

Q. Were any words exchanged between you at that time? 
A. Yes, sir. I said something. | 

Q. What did you say? A. I advised her to be careful. 

Q. What did she say or do? A. She didn't say, she acknowledged 
the fact by giving me a supercilious grin. 

Q. After executing your turn, where did you go? A. I went part 
of the way down the street and turned into the shopping center driveway 


and -- 


i 
| 
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Q. What shopping center driveway? A. Well, 5000 New 
Hampshire Avenue, there is 2 shopping center there. 

Q. Does that shopping center have a drug store? A. Yes, sir. 

Q. What is the name of the drug store there? A. The New 
Hampshire Avenue Pharmacy. 

Q. Now. you turned into the shopping center driveway, then 
what did you do? A. I backed out again on Farragut Street and parked 
headed west on Farragut Street. 

Q. Where were you parked? Looking at the map, give us the 


name or names of places or streets or numbers that describe where 


your car was parked. A. I was parked at New Hampshire Avenue and 


Farragut Street, also known as Second and Farragut, at the 5000 hundred 
block of New Hampshire Avenue, Northwest. 

Q. Now, did there come a time that night that Lucille Moore 
entered your automobile? A. Yes, sir. 

Q. Where was that? A. At Second and Farragut, or the 5000 
hundred block of New Hampshire Avenue, New Hampshire Avenue and 
Farragut Street, there is an intersection there. 

Q. Between the time you parked on Farragut heading west, in 
the place or the intersection you have described, and the time that Lucille 
Moore entered your car, had you moved your car? A. No, sir. 

Q. Is it your testimony that Lucille Moore did not enter your 
car at Third and Farragut? A. Yes, sir. 

Q. Could you be mistaken about that? A. No, sir. 

Q. Mr. Lynch, will you tell the jury in your own words what 
happened with respect to you and Lucille Moore from the time you parked 
your car on Farragut heading west, at the 5000 block of New Hamp. and 
the time Lucille Moore entered your car, what happened, if anything, 
between you and Lucille Moore? A. Well, ag I entered the drug store, 

I bumped into someone accidentally and as I turned to discover who or 
what it was, I acknowledge it was the complaining witness. I apologized 
and she said it was all right, and then I asked her hadn't I seen her 


someplace before, prior to this. 


| 
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Q. Where did this conversation take place? A. Inside the drug 
store. | 

Q. Do you recall where in the drug store? A. It was’ along 
beside the fountain, almost near the cigar counter. 

Q. Were other people about? A. Yes, sir. 

Q. Now, proceed. A. After I had asked her had I seen her before, 
she said that she didn't know, and I asked her did she live in that area. 


She said yes, but where she was originally from was all torn down. So 


with that, I asked her what her name was. She said her name was Lucille 
and I told her that my name was Emanuel. So she asked did I live in the 
neighborhood. I told her I didn't, but I was in the neighborhood visiting a 
buddy, a service friend. 

So I then turned and went to the cigar counter and putoieeed a 
package of Pall Malls, a package of Juicy Fruit chewing gum. ‘She went 
someplace, I didn't exactly see what she was doing at that time. But as 
I attempted to leave the store, she was back there, I didn't notice what 
she had done while I had my back turned. | 

I offered her some chewing gum, she didn’t care to have any. 

So with this we both started out the door, not together, but close to each 

other. And after we got outside, I asked her how far did she live in that 
neighborhood from the store. She said it was down the street. 

So I asked her if I could give her a ride home. She said that was all right, 

that she could walk. I said that I was headed that way a ad Ll ‘and it 

wouldn't be any trouble at all to drive her home. 

She accepted the ride and I then went to Third and Far ragut 
Street. | 
Q. No, if you don't mind, Mr. Lynch, all I want you to do is take 
us to where -- to the time that Lucille Moore entered your car. So she 
accepted your offer and then what did she do? A. She entered the car. 

Q. Did she enter -- on what side of the car did she enter? 

A. Passenger side. | 
Q. Are you certain that it was the passenger side? A. Yes, sir. 
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Q. What did you have. if anything, in your hands when Lucille 
Moore entered your car? A. Ihad my hands on the steering wheel. 

Q. When she entered the car. Who entered the car first, she 
or you? A. I entered the car first. 

Q. On which side? A. On the driver's side. 

Q. Now. before you entered the car but after you left the drug 
store, what. if anything, did you have in your hand or hands? A. I didn’t 
have anything in my hands. 

Q. Can you tell us whether or not you had a metal bar or a metal 
pipe in your hands? A. No, sir, I did not have. 

Q. When Lucille Moore entered your car, did you then have any 
metal object in either of your hands? A. No, sir. 


Q. And state again where it was that Lucille Moore entered your 


car. A. 5000 block of New Hampshire Avenue, Northwest, or Second and 
Farragut. 

Q. You testified also it is where Farragut crosses New Hampshire, 
or New Hampshire crosses Farragut, did you not? A. Yes, sir. 

Q. Looking at that map, can you tell us whether or not it isn’t 
also where Second Street crosses New Hampshire Avenue? A. Yes, sir. 

Q. Now, do you recall whether or not Sergeant Kennedy, who 
testified here, testified you told him Lucille Moore entered your car at 
Second and New Hampshire Avenue, Northwest; do you recall that? 

A. Yes, sir. 

Q. When did you first meet Sergeant Kennedy? A. Shortly 
after I had arrived home, when he came to take me down to headquarters 
and talked to me, like he said. 

Q. Approximately how much time would you say elapsed 
between when you saw Sergeant Kennedy and wher you left Mrs. Moore? 
A. Oh, I don't know. 

Q. There came a time that you and Mrs. Moore separated that 
night, did there not? A. Yes, sir. 

Q. Can you tell us now approximately how much time elapsed 
between when you left Mrs. Moore and when Sergeant Kennedy came to 
your home, are you able to tell us? A. Idon’t know exactly how much 


time it was. 
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Q. What, if anything, did Sergeant Kennedy say to you when you 


first saw him that night? A. He asked me if I was Randolph Emanuel 


Lynch. | 


| 
Q. Who else was present? A. My mother, Mrs. Lynch, and 


Mrs. Henderson. | 
Q. Are these the two ladies that testified today? A. | Yes, sir. 
Q. Was Sergeant Kennedy alone? A. No, sir, he wasn't alone, 
it was another detective with him. | 


| 
| 


Q. Do you know his name? A. No, sir. 

Q. Have you seen him in the courtroom in the course of this 
trial? A. I have seen him on a couple of occasions, but I don't see him 
at this moment. | 

Q. By saying on a couple of occasions, do you mean Nieeing the 
course of this trial? A. Yes, sir. | 

Q. And with whom was he seated or where was he when you saw 
him on these couple of occasions? A. Seated in the courtroom. 

Q. With anyone you know? A. Yes, sir. 

Q. With whom? A. With Detective Kennedy. 


Q. Now, Mr. Lynch, when, if ever -- strike that. When did you 


| 
| 


first learn that you were being charged with a capital offense of rape 
against Lucille Moore? A. While en route to the headquarters, No. 1 


Precinct, with Detective Kennedy and the accompanying officer. 


Q. You were then where, you were en route in what, an airplane? 
A. In their car. | 
Q. Whose car? A. Detective's car. | 
Q. You mean a private car? A. It was a squad car. 
Q. You heard Detective Sergeant Kennedy testify here that he 


advised you in your home of the nature of the charge against you. Was 


that true? A. No, sir. 


| 
Q. Could you be mistaken about that? A. No, sir. 
Q. In other words, it was untrue, is that correct, Mr. Lynch? 
| 
A. Yes, sir. | 
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Q. You heard Detective Sergeant Kennedy testify here, did 
you not, that he had advised you of your legal rights in your home when 
he placed you under arrest? A. Yes, sir. 

Q. Did you hear that? A. Yes, sir. 

Q. Was that true? A. No, sir. 

Q. What, if anything, in your home, did Detective Sergeant 
Kennedy tell you about your legal rights? A. Nothing. 

Q. Did you. from the time Detective Sergeant Kennedy came 
to your home until the time you were brought to No. 1, as you call it, 

did you at any time, can you tell us whether or not you parted 
with your automobile key? A. Yes, sir, I did. 

Q. Explain the circumstances under which you parted with the 
key to yourcar. A. As I came out of my house, my home there at 1318 
Corbin Place, Northeast, Washington, I asked him -- 

Q. Who is “him”? A. Detective Sergeant Kennedy -- what was 
it they wanted withimy car. They had told me that they had a matter 
that they wanted to discuss with me, but they failed to tell me what it 
was. So after I observed they were about to take my car or had intended 
to take it, I asked him what reason did they have to take my car. So he 
said, “Oh, that is your car, isn't it?” I told him it was, and he asked me 
for my key, my house key, asked me did Ihave it. I told him Idid. He 
said yes, because you know you want to be able to get in when you come 
back, and he asked me about the key to my car, and I produced the key 
and gave it to him. 

Q. What did he do with thatkey? A. He opened the car up. 

Q. Where were you when he opened the car up? A. Iwas 
standing there. 

Q. Who else was standing there? A. The accompanying officer. 

Q. That you testified you have seen since, seated with him in 
this courtroom during this trial, is that correct? A. Yes, sir. 


Q. Who else was there? A. The crane operator was there. 


Q. Where was the crane at this time? A. It was parked in 


front of my car. 


117 


Q. And you saw Detective Sergeant Kennedy do what with your 


car, in the presence of this other officer and in the presence of the tow 
car operator? A. First he unlocked the door and immediately with 
haste -- 

Q. And he what? A. He unlocked the door first aialwrth haste -- 

THE COURT: And with what? : 

THE WITNESS: Haste, h-a-s-t-e, he opened the glove 
compartment. | 

* * | 
BY MR. SUSSHOLZ: | 

Q. Now, we have Sergeant Kennedy opening the door, and then 
what did Sergeant Kennedy do? A. He opened the glove compartment 
inside of my car. | 

Q. Wait a minute. You said Detective Sergeant Kennedy 
opened the door to your car. Now, you have him opening the glove 
compartment. Did he do that from the outside of the car or from the 
inside of the car? A. You do it from the inside. | 

Q. You mean he climbed into the car, is that correct? A. Yes, 
sir, he sat down on the corner of the front seat there. | 

Q. What did he do? A. He opened the glove compartment and 

looked in it, and then he asked me, "All right, where jis it?” 
I asked him, ''Where is what?" And he said my gun that I carry in there. 
So I told him then and there that I didn't have a gun, that I had never 
owned one. 

Q. Did you have a gun that night? A. No, sir. 

Q. Go ahead. A. So after he didn't find the gun or whatever 
he was looking for -- | 

Q. Where else did he look, or did he just look in the glove 
compartment? A. No, sir, he looked, he searched the entire interior 
part of my car. 

Q. Mr. Lynch, you heard Detective Sergeant Kennedy testify 
here that he did not search your car until he went and got a search 
warrant, did you not hear him testify to that effect? A. Yes, sir. 


| 
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Q. Now. was that the truth? 

MR. TITUS: Your Honor. I will have to object to this Defendant 
characterizing that testimony as the truth. This is a matter for the jury 
to determine, the truth or falsity of the testimony. 

MR. SUSSHOLZ: I think it is a fair question. 

THE COURT: I think you can ask him anything that he knows. 

BY MR. SUSSHOLZ: 

Q. Can you tell us whether you know if that testimony was true 
or not. from what you observed? 

MR. TITUS: I obdject. 

THE COURT: No. you are entitled to ask him what he says 
occurred there. 

BY MR. SUSSHOLZ: 

Q. State whether or not Sergeant Kennedy searched your 
automobile when he left your house that night with you. 

MR. TITUS: That is repetitious, he has already testified to that. 

THE COURT: He has testified that he searched the entire interior 
of the car, a while ago. 

MR. SUSSHOLZ: That covers it, Your Honor. 

BY MR. SUSSHOLZ: 

Q. What happened after Sergeant Kennedy completed his search 
of your automobile? A. The crane operator asked him, well, what are you 
going to do? 

Q. Excuse me. Where was Kennedy when the crane operator 
asked him this question? A. He was getting out of the car. 

Q. Where was the crane operator when Sergeant Kennedy was 


searching the interior of your car? A. I didn't notice, he was in the cab 


of the truck. 
Q. Where was this other detective when Sergeant Kennedy was 
searching your car? A. He was standing behind me. 
Q. Now, after Sergeant Kennedy completed his search of your 
car, did he produce anything in his hands, did he find anything? A. No, sir. 
Q. Did he look in the back of the car? A. No, sir, not at that 


time. 
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Q. Did he look in the trunk of the car? A. Excuse me, sir. 
When you say in the back of the car, do you mean the back seat of the car 
or the trunk? | 

Q. Well, it is a coupe, is it not? A. Yes, sir. 

Q. Do you have a back seat? A. I do have a back seat. 


Q. In other words, it has a front seat -- is ita two-door, two 


seats? A. Two-door. 

Q. It is not a sport model? A. No, sir. | 

Q. When I asked did he look in the back of the car, I meant the 
back seat of the car or the back area of the interior of the car. Now, did 

he look in the trunk of the car? A. No, sir. | 

Q. Now, after he completed the search, what happened to you? 
A. I was taken on up to the scout car, the squad car. | 

Q. And then? A. Then taken to No. 1, headquarters. 

Q. Does No. 1 have any other name that you know of? A. Head- 
quarters. | 

Q. Does it have an address that you know of? A. Yes, Sir. 

@. What is the address? A. 300 Indiana Avenue, Northwest, 
Washington. | 

Q. And is there a garage connected with that address ? A. Not 
to my knowledge. | 

Q. Well, where did you enter this edifice, this building, where 
did you enter it? A. I entered it from off Fourth Street, Northwest. I 
went down in a slight dec:.ne and into the garage. | 

Q. Were you walking or riding? A. I was in the scout car. 

Q. Now, what did you see down in that garage? A. I saw 
several other parked cars and also, mainly, Isaw mine. | 

Q. Was yours there when you got there, or was yours brought 

in after you got there? A. I saw it there when I got there. 

Q. Your car was in the police garage after you got there? 
A. Yes, sir. | 


Q. Where was the tow truck? A. It was just oulled away from it. 
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Q. Tell us whether or not the squad car stopped at all between 
the time it left your house and the time it got to the police garage. A. Yes, 
sir, it stopped. 

Q. What was the purpose of the stop? A. Well, I can't recall 
exactly which one suggested it, but one of them said, "Don't you think we'd 
better try to get in touch with the girl,” he said. 

Q. What did the other answer to that? A. He said yes, we'd 
better call her and have her come back down there. 

Q. What happened? A. The car was stopped and Detective 
Sergeant Kennedy got out and made a call from a police phone on the 
corner. 

Q. Did you hear his testimony, Sergeant Kennedy's testimony, 
that he did not stop to make a call from the time he left your house until 


the time he got to the police garage? A. Yes, sir. 


Q. Where was this other detective when Sergeant Kennedy was 

making this call at the police call box? A. He was inside of the 
scout car, the back seat, with me. 

Q. Tell us whether or not you ever admitted, that night, having 
intercourse with Lucille Moore. A. Yes, sir, I admitted it. 

Q. Tell us whether or not you ever denied, that night, that you 
had intercourse with Lucille Moore. A. No, sir. 

Q. Tell us when you first, if ever, from the time you first saw 
Sergeant Kennedy until the time that you got to the nolice garage, did you 
hear the mention of the name Lucille Moore at all dur ing that period of 
time? A. Yes, sir. 

Q. Now, tell us when you first heard it, from whom, and what 
was said. A. Well, the accompanying officer, along with Sergeant 
Detective Kennedy, was doing most of the questioning. 

Q. Excuse me, did you say the accompanying officer along -- 
oh, I see. Strike that. Go ahead, you continue. A. He had asked me 
where I had been that night and with whom I had been with, and before I 
could answer him, he asked me did I know a girl named Lucille. I told 
him I did and he asked me had I been with her that night. 
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Q. Are those the words he used, Mr. Lynch? A. Yes, sir. 
Q. Continue. A. As best as I can remember them. 
Q. Continue. A. I told him I had been with her, so he asked 
me, well, what did I do? 


Q. What were the exact words he used, can you remember? 


Please tell us the exact words, regardless of what they may be. A. Well, 
he asked me what did I do, did I lay her. | 

Q. Who asked you that? A. The accompanying officer. 

Q. Did the accompanying officer say anything to you about 
keeping quiet or not making any statement? A. He said that I had better 
talk and talk fast. | 

Q. Did he give you any reason why you had better talk and talk 
fast? A. Yes, sir. He told me that -- well, before then, he asked me 
how well did I know this girl, and after I told him I knew the girl, he said 
I was lying. And I asked him, I inquired why he would call mea liar, 
and he said because I had been charged with rape, and I had better start 
talking and talk fast. | 

Q. And this is the first time that the mention of rape, icame up 
at that evening, is that correct? A. Yes, sir. 

Q. Before we go on, you mentioned earlier you talked to Lucille 
Moore in the drug store, the New Hampshire Pharmacy, and you used a 
phrase, about where she had lived before, she toned that down, I didn't 
understand you, what were you talking about at that time in the New 
Hampshire Pharmacy, that she toned it down? A. What I meant by that 
was, she said where she was originally from was all torn down. 

Q. Did she tell you where she was from originally? |A. No, 
she didn't. | 

Q. Where did you think she was from originally by the way she 
talked or from what she said? A. Well, having a knowledge of the 
District, as I do have, I assumed that she meant Southwest, because that 
is the only area that I know of that has been completely demolished and 
rebuilt. So that is why -- ! 


Q. Oh, you meant it was torn down, not toned down? | A. Torn 


down. 
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Q. Now, getting back to your car, you are on the way to the 
station house, you had been told by this accompanying officer, talk and 
talk fast, is that correct? A. Yes, sir. 

Q. Did either officer ask you then and there where the act of 
intercourse occurred? A. No, sir. 

Q. Did either officer offer you an opportunity to show where 
the intercourse occurred that night? A. No, sir. 

Q. Did either officer offer you an opportunity that night to 
reduce any of your responses to writing? A. No, sir. 


Q. You were taken then to the police garage, correct? A. Yes, 


Q. Do you recall when you arrived at the police garage? 
A. Not exactly: no. sir. 


Q. Now. from the time that you got to the police garage, where 


were you taken? A. I was taken up to the Sex Squad. And also the -- 
I think it was the accompanying officer said, "You see what is over that 
door?” Itold him yes. He said, “What does it say?" I told him it said, 
“Sex Squad.” And he said, “Well, you believe what we got you for, then," 
because I hadn't believedit andI said I wanted to hear it from the 
complaining wimess, not knowing her as the complaining witness then, I 
said I wanted to hear from Lucille. 

Q. You did ask to be confronted with the witness against you? 
A. Yes, sir. 

Q. Where were you when you asked to be confronted with the 
witness against you? A. I was in the squad car en route to No. 1. 

467 RANDOLPH EMANUEL LYNCH 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. SUSSHOLZ: 

Q. When were you taken before a committing magistrate, 
Mr. Lynch? A. Approximately, I was taken before a judge, approximately 
10:00 a.m. 
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Q. What day? A. Eleventh of May, 1961. 

Q. Over in Municipal Court? A. Yes, sir. 

Q. That was the first time you were given -- 

THE COURT: Let him testify, Mr. Sussholz. | 
BY MR. SUSSHOLZ: | 

Q. Now, you testified earlier that Sergeant Kennedy did not 


| 


| 


advise you of your legal rights, did you not? A. Yes, sir. 
Q. At any time that night, were you advised by anyone of your 
legal rights? A. No, sir. | 


Q. When was the first time you were advised of your legal 


rights? A. I wasn't advised. 
THE COURT: You say you were or were not? 
THE WITNESS: I wasn't. | 

BY MR. SUSSHOLZ: | 


Q. Now, after you got to the police garage, you saw your car, 


| 
| 
I 


is that correct; you saw the tow truck about to leave, is that correct? 
A. Yes, sir. | 
Q. That is where you were before the recess, correct? A. Yes, 


| 
| 


Q. Where did you then go, or where were you taken then? 
A. I was taken up to the Sex Squad. | 

Q. Oh, yes. You were telling us about the sign on the’ door. 
I remember, myself. And then what happened? A. They asked me -- 


Q. Who is "they"? A. Well, there was other detectives in the 


| 


office after I arrived. 

Q. How many? A. Five or six. | 

Q. Were those five or six in addition, or did they include 
Sergeant Kennedy and this accompanying detective? A. They included 
Sergeant Kennedy and the other officer. 

Q. And these officers, tell us whether or not these officers all 
collectively asked you questions, or did only some of them ask you 
questions? A. Well, the majority of them asked me different things as 
to why, if I hadn't done it, that I would be accused of something! of that 


sort. 
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Q. What was the surrounding lighting at the time you were 
being questioned? A. Regular lighting conditions. 

Q. I take it, then. your testimony is there was no spotlight on 
you. or anything of that sort? A. No. sir. 

Q. How long were you questioned before being booked, would 
you say? A. I don't know, about an hour, until Mrs. Moore arrived. 

Q. You were questioned about an hour until Mrs. Moore 
arrived, is that your testimony? A. It wasn't exactly an hour before she 
came there, but they asked me different questions before her arrival. 

Q. And after her arrival. were you then taken to be booked, or 
were you questioned further? A. I was taken and booked, yes, Sir. 

Q. Did you hear Sergeant Kennedy testify here that you told 
him -- strike that. 

Do you recall Mr. Titus telling the jury at the beginning of this 
case he would prove that both the ring and the sweater were returned to 
Mrs. Moore when she left your car? Did you hear him say that to the 
jury? A. Yes, sir. 

Q. Do you recall Sergeant Kennedy telling the jury that you told 
him when he questioned you, that you returned the sweater but you kept 
the ring? A. Yes, sir. 

Q. Can you tell us whether or not that statement of Sergeant 
Kennedy was correct or not? 

MR. TITUS: Objection, that is not a proper form of question. 

THE COURT: The objection is sustained. 

BY MR. SUSSHOLZ: 

Q. What happened to Lucille Moore's ring when she left your 
car? A. She had it. 

Q. Did you keep her ring? A. No, sir. 

Q. Did you tell Sergeant Kennedy that you kept Lucille Moore's 
ring? A. No, sir. 


Q. You testified that when Lucille Moore entered your car, 


you had no metal bar or metal pipe in your hand, is that correct? 


A. Yes, sir. 


| 
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MR. SUSSHOLZ: May I see Government Exhibit No. 1, please. 
BY MR. SUSSHOLZ: | 
Q. Have you ever seen Government Exhibit 1 before? A. Yes, 


Q. Whose is it? A. It is mine. 
Q. What is it? A. It is my jack handle. | 
Q. Where was it the night of May 10 and the morning of May 
11, so far as you know, 1961? A. In the trunk of my car. | 
Q. Had you occasion to take it out at any time that i or that 
morning? A. No, sir. 
Q. What else do you use this instrument for? A. Take off hub 
caps. 
Q. When Lucille Moore entered your car, were the streets 
deserted, or were there people about? A. There were people about. 
Q. Was it in the daytime or the nighttime? A. It was p.m., 


it was early evening, it was dusk. 
Q. Was there traffic about? A. Yes, sir. 
Q. Was there anything wrong with the lock on your door on the 


passenger side of your car when Mrs. Moore entered your car? A. No, 


sir. | 

Q. Has there been anything wrong with the door handle or with 
the door lock on the passenger side of the car prior to May 10 or since 
May 10? A. No, sir. | 

Q. How about the driver's side? A. The same. 

Q. You had only two doors? A. Yes, sir. It isa hardtop 
convertible. | 

Q. Mr. Lynch, what, if anything, was in Lucille Moore’ s hands 
when she entered your car? A. She had an umbrella and a package. 

Q. Can you tell us whether or not these items remained in her 


hands from the time she left the drug store until the time she entered 


your car? A. Yes, sir, they remained in her hands. 
Q. In other words, they weren't dropped at any time, is that 


correct? A. Yes, sir. 


126 


Q. Now. after you left where you say the car was parked, where 
did you go? A. I proceeded to Third and Farragut Street, Northwest. 

Q. On what street? A. On Farragut Street. 

Q. What, if anything, happened at Thirdand Farragut? A. I 
stopped the car and we talked further. 

Q. Can you tell us this, from your knowledge of the neighborhood, 
do you know approximately where, what part of the street or the block, 
253 Farragut is? Do you have knowledge as to where approximately 253 
Farragut is? A. Well, the number of the house would depend on how 
long the street was. 

Q. You, then, do not know particularly where 253 Farragut is, 
is that correct? A. I would say it would be down near the corner, be 
nearer the corner. 

Q. The corner of Second and Farragut? A. The corner of 
Third and Farragut. 

Q. Now, you parked the car there, is that correct? A. Yes, sir. 

Q. Then what happened at that place? Oh, excuse me, can you 
tell me what quadrant you were in, by that I mean did you park in the 
northeast corner, the northwest corner, the southwest, or southeast ? 

A. Northeast corner. 

Q. You can look at the map any time you answer me. Now, you 
parked on the northeast corner of Third and Farragut, is that correct? 

A. Yes, sir. 

Q. Then what happened? A. Well, she thanked me for the ride 
and I asked her further about her face, it looked familiar. 


Q. Were you trying to make her? A. No, sir. I also asked her 


where did she work or if she worked. Best as I can remember, it was 
Department of Labor or something, and I asked her would it be any chance 
that I could see her again. And we were disturbed, some children came 
by. 

Q. Tell me this -- 

MR. TITUS: Before he tells him that, could I have that last 
answer read back? 


(The answer was read by the Reporter.) 
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BY MR. SUSSHOLZ: 
Q. Go ahead, I interrupted you. Continue, sir. Some children 


interrupted you? How many? A. About four. 

Q. What age? A. The oldest one would be about eleven, I'd 
say; ranging from maybe nine to eleven. 

Q. What were you doing when the children interrupted you ? 
A. Ihad just written her phone number down on the envelope of my 
insurance policy. 

Q. Where did you get the envelope? A. Out of my gove 
compartment. 

Q. What had you written down? A. Her phone number. 

Q. Can you recall the number today? A. No, sir. 1 know it 
was Taylor 9. | 

Q. You know the exchange was Taylor 9, is that correct, but 
you do not remember the number today, is that correct? A. No, sir. 

Q. You were writing her number down on an envelope that you 
had taken from the glove compartment. Then what did you do? A. I 
replaced it and -- | 

Q. By the way, had she told you how old she was? ‘i Not at 
that time, she hadn't. 

Q. Then what happened? A. Well, I told her that perhaps I 
would go back past my friend's house to see if he was in then, and if she 
didn't have anything to do, if she wanted to, would she accompany me. 
She said she wanted to know how long it would take. It was only a short 
distance and I asked her why. She said, well, she wouldn't know what 
her old man would say, if she came in late. So I inquired was she 
married. She said she was, and I asked her how old was she. She told 

me she was 22. I asked her what was her husband's name; she 
said his name was Earl or something like that. | 

So I went on down Third Street nearing Gallatin Street and then 
made a right turn heading back out to New Hampshire Av enue. 


Q. Would you come to the blackboard, please, and trace with 


your pointer your route? If there is anything inaccurate on that black- 


board, would you tell us ? 
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THE COURT: Keep your voice up, now, so that everybody can 
hear you. 

THE WITNESS: Yes, ma‘am. 

BY MR. SUSSHOLZ: 

Q. Also. Mr. Lynch, please keep your body away from the 
blackboard. use your pointer in your right hand and don't block the 
blackboard with your body. 

Begin first by pointing out to the jury approximately where the 


New Hampshire Pharmacy was. A. Here (indicating). 


Q. What is there now? A. X. 

Q. Andacircle? A. Anda circle. 

Q. All right. That is approximately, that is the intersection 
you have been describing up to now, is that correct? A. Yes, sir. 

Q. That blackboard shows Second Street, New Hamp. and 
Farragut, all converging, does it not? A. Yes, sir. 

Q. And you traveled to Farragut and Third, is that correct? 
A. Yes, sir. 

Q. And you parked at the northeast corner of Farragut and 
Third Now, you are beginning to go which direction, you said down 
Third, which direction are you heading? A. That would be north on 
Third 

Q. You are going north on Third. Now, trace your direction, 
trace your route. A. To Gallatin Street. 

Q. Then what did you do? A. I make a right turn here. 

Q. Did you have occasion to stop at all at Third and Gallatin, 
that you can recall? A. Yes, sir. 

Q. Why? A. There was a stop sign. 

Q. You then did what, at Third and Gallatin? A. I headed 
east, making a right turn. 

Q. OnGallatin? A. On Gallatin, and nearing Second Street, 
then I advanced to New Hampshire Avenue. 

Q. At either Second and Gallatin or New Hamp. and Gallatin, 
did you have occasion to stop? A. Yes, sir. 

Q. For what reason? A. Stop sign. 
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Q. Were there any people about? A. I didn't notice. | 
Q. Was there any traffic about? A. Yes, sir, there was traffic. 
Q. What did you do at Gallatin and New Hamp.? A. At Gallatin 
and New Hampshire Avenue, Northwest, I made another turn, a left turn 
heading northeast on New Hampshire Avenue. | 
Q. Did you have occasion to stop at all from the time you got 
onto New Hamp. at Gallatin? A. Yes, sir, I stopped at Gallatin and New 
Hamp. 
Q. Then you made a left turn at New Hamp., did you not? 
A. Yes, sir. | 
Q. And you proceeded northeast on New Hamp., is that correct? 
A. Yes, sir. 
Q. Did you then have any other occasion to stop on New Hamp. ? 


A. Yes, sir, it was, yes, sir. 


Q. Where? A. At the intersection of New Hampshire Avenue 
and Missouri. | 
Q. What caused you to stop there? A. Traffic light. 

Q. What was the traffic conditions there? A. Well, 1 was about 
the second car to the corner and there were cars behind me and beside of 
me. | 
Q. Was the window on the passenger side of your car open or 
closed? A. It was closed. 

Q. But there were cars to the right of you and in back of you at 
New Hamp. and Missouri, is that correct? A. There were cars to the 
left of me. | 

Q. And also where? A. In front and behind. 

Q. Now, what did you do at Missouri and New Hamp.|? A. I was 


in the right lane, I made a right turn heading east and went to North 


Capitol Street and crossed North Capitol Street into Riggs Road, that would 


be North Capitol Street here. I followed Riggs Road down to sie that would 
be South Dakota Avenue, would have to be included on this map, here. I 
also stopped at another traffic light. After that I advanced to 6th and 


Riggs Road, Northeast, Washington. 
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Q. You did what? A. I advanced from South Dakota Avenue and 

Riggs Road to Riggs Road and Sixth Street. Northeast, Washington. 

Q. What did you do there. meaning what did you do with your car? 
You advanced to that point: what then happened to your car at that point ? 
A. I made a left turn there onto Sixth Street. 

Q. And then what? A. Then I stopped at a stop sign there and went 
up to, advanced to approximately three blocks and madea U-turn at Sixth 
and Oneida Street. I don’t know if that is the correct pronunciation of it, 
but it is spelled O-n-e-i-d-a. I made a U-turn there and parked back on 
the opposite side of the street. Sixth Street. 

Q. Mr. Lynch, now, you have got us going from the northeast corner 
of Third and Farragut to this point at which you stopped that you are now 
telling us about. is that correct? A. Yes, sir. 

Q. Where was Lucille Moore during this time? A. She was seated 
beside me. 

Q. Where in the car was she seated beside you, right beside you 
bodily, or by the door, or where? A. By the door. 

Q. Which door? A. Passenger side of the car. 

Q. Where wete her packages, the umbrella you told us about and 

you said there was another package? A. The package was between 
us on the seat, as Ican remember. 

Q. Where was Government Exhibit 1 ? A. In the trunk of my car. 

Q. You are sure it wasn't on the seat of your car? A. No, sir, it 
was in the trunk. 


Q. Now, where was your right hand during the time you went from 


the northeast corner of Third and Farragut to this point at which you 


stopped the car? A. It was on the steering wheel, I was driving with it, 
with both of my hands. 

Q. Where is the gearshift of your car? A. It ison the right side 
of the steering rod. 

Q. It is not a floor shift? A. No, sir. 

Q. You are sure it is not on the dashboard of your car? A. No, 


sir, it is not on the dashboard. 
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Q. Does it consist of buttons? A. No, sir. 

Q. It consists of a what? A. A handle. 

Q. Ahandle? A. Yes, sir. 

Q. And it stems or it protrudes from the steering column of your 

car, is that correct? A. Yes, sir, it is protruding from the steer- 
ing rod. | 

Q. Now, what happened when you parked the car where you testified 
the car came toa stop? A. Well, we talked. 

Q. Where was the gun? A. I didn't have a gun. 

Q. All right. You talked. Proceed. A. I talked to her further about 
her social activities and mainly of her husband and then about herself. 

Q. Is that all you did, was talk? A. Well, we eventually, I caressed 
her and kissed her several times. 

Q. Did she resist? A. No, sir. 

Q. What did she do while you were kissing and caressing her? 
A. She was there, she indulged. | 

Q. Where were her hands, her arms? A. Well, at one point, her 


left arm was leaning against my right knee, and I wouldn't know how to 


explain where her arms were. 


Q. Where was the package and umbrella during the time you were 


caressing her and kissing her? A. It had been moved to the floor. 
Q. By whom? A. It was in the way and she put it down on the floor. 
Q. She put it down on the floor. On what part of the floor, the part 
under the driver's dashboard or the part under the passenger's dashboard ? 
| 


A. Under the arm of the passenger's dashboard. 

Q. What else did you talk about there, if anything ? 

THE COURT: Mr. Sussholz, I wonder if it is necessary for him to 
continue to stand there. | 

MR. SUSSHOLZ: I wondered about that, too, Your Honor, and this 
is my answer, in several moments I am then going to take him from there 
to the Northeast Section of the city. : 

THE COURT: Well, it is all right, but it is difficult for the reporter 


to get what he is saying at times. 
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MR. SUSSHOLZ: I am willing to put him back on the stand now and 
then bring him back to the board. 

THE COURT: Yes. 

(The witness resumed the stand). 

MR, TITUS: I don't know how long the examination of this witness 
will be protracted by Defense on direct. I wonder if Your Honor would 
consider a recess at this time. 

THE COURT: Would you like that, Mr. Sussholz ? 

MR. TITUS: I'meant a recess at the end of the day. 

MR. SUSSHOLZ: I would like to continue. I am prepared to finish 

his examination today, Your Honor. 

MR. TITUS: Idon’t think Iam prepared to sit here for it today, if 
we could help it, Your Honor. May I request a recess at this time ? 

THE COURT: Well, it is about the time we usually recess anyway. 

Members of the jury, you will keep in mind the usual admonition. 
Please be here tomorrow a few minutes before ten and be in the box 


promptly at 10:00. You may go. 


(The proceedings were adjourned at 3:45 p.m., until tomorrow, 
November 21, 1961, at 10:00 a.m.). 
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| 
Washington, D.C. 
November 21,1961 


| 
* * * * * 


THE CLERK: United States v. Randolph E. Lynch. | 
THE COURT: Mr. Sussholz, are you ready? 
MR. SUSSHOLZ: Would you take the stand. 
Thereupon, 
RANDOLPH EMANUEL LYNCH 
resumed the stand and testified further as follows: 


DIRECT EXAMINATION (Resumed) 


BY MR. SUSSHOLZ: 
Q. Mr. Lynch, at the time of our adjournment yesterday afternoon, 


you were describing to the jury what had occurred at or about Sixth 
and Riggs, Northeast. Do you recall that? A. Ido. 

Q. Now, will you continue, sir, with what transpired between you 
and Mrs. Moore at that place? A. Ihad said that we had kissed and 
embraced each other, and I had admired her and she had done so. 

Q. What further conversation, if any, took place between you and 
she? A. Well, we discussed the use of a prophylactic. | 

Q. What conversation surrounded that? A. Well, if I had had one, 
that she would give her consent to my having sexual relationship with 
her. | 

Q. What did you tell her? A. That I had one. 

Q. What were the traffic conditions at the place you were parked ? 
A. Well, there wasn't too much traffic, as I can recall, going up or 
down Sixth Street, but we were close to Riggs Road and I could see the 
traffic passing down there. | 

Q. What was the pedestrian situation where you were eacked ? 


A. Well, there were several passerbyers. 

Q. Now, after the discussion about the prophylactic, what trans- 
pired? A. Well, she had spoke of it being stuffy in the car, as I recall, 
and asked if I minded if the window could be rolled down. And I then 
suggested that she could remove her sweater she had on. And after I 
had received her consent, we then left the area. 
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Q. When you left the area. was the window up or down, open or 


closed? A. It was down. 


Q. And by down. do you mean open or closed? A. It was open. 


Q. Who had opened the window? A. She had. 

Q. You then left the area traveling in which direction? A. Trav- 
ling souh on Sixth Street until I got back to Riggs Road, and I continued 
south on. I think that is Nicholson Street. I don’t recall the street Thit 

then. but then I eventually worked my way out to Eastern Avenue 
and went down Eastern Avenue to Sargent Road. 

Q. I notice you looking at the blackboard. Is it your testimony, 
sir, that you ultimately wound up on Eastern Avenue ? A. Yes. sir. 

Q. And you traveled in which direction when you were on Eastern ? 
A. South. 

Q. That is south or south -- A. Southwestern. 

Q. Now, this direction is essentially an easterly direction, you say 
you traveled southwesterly, is that correct? This direction I am point- 
ing to now is an easterly direction, you see the arrow pointing east here, 
do you see west shown to the left of the blackboard? A. I traveled east. 

Q. Are you saying you traveled in a southeasterly direction. 

MR. TITUS: I suggest the witness testify. He likes to do it, but 
I think the witness is capable of it. 

THE COURT: It would be better to ask him which way he traveled. 

BY MR. SUSSHOLZ: 

Q. Now, can you tell us, then, which way you traveled on Eastern 

Avenue? A. East. 

Q. And what did you then do? Did you remain on Eastern Avenue ? 
A. No, sir. I came to Sargent Road and I crossed Sargent Road and 
went around behind those apartments until I came onto Galloway Street, 
and made a right turn on Galloway, came back to Sargent Road, crossed 
Sargent Road again and advanced until I reached Twelfth Street. I then 
turned at Twelfth and Galloway and parked on Galloway again heading 


east. 
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Q. Would you go to the blackboard, Mr. Lynch, and point out to 
| 


the jury where you parked ? 
THE COURT: Mr. Lynch, keep your voice up, now, so that all the 

ladies and gentlemen of the jury can hear you and so that the Reporter 

can get what you say, and you stand on this side (indicating) and point 


with the pointer. 
THE WITNESS: Yes, Your Honor. 
BY MR. SUSSHOLZ: 
Q. Go ahead, now. A. I parked here on Galloway. 
Q. What appears on the blackboard where you are now pointing to ? 
A. There is an encircled X. | 
Q. Now, put your pointer down, sir, and return to the witness 
stand. | 
(The witness returned to the stand.) 
Now, Mr. Lynch, you have put a red dot at the intersection of 
New Hamp., Farragut, and Second, have you not? A. Yes, si 
THE COURT: That is on what exhibit? | 
MR. SUSSHOLZ: Defendant's Exhibit in evidence No. 4, Your 
Honor. 
THE COURT: Yes. 
BY MR. SUSSHOLZ: | 
Q. Now, Mr. Lynch. put a circle about an inch in diameter around 
that red dot. Now, go to the point on this exhibit where you say you 
parked near Riggs Road and Sixth, Northeast. Can you find that? You 
put a dot there. Is that a dot you just put? | 
Now, put a dot on this map where you say you parked at or about 
Twelfth and Galloway, Northeast, and I said a dot. 
Now, put a circle approximately one inch in diameter around that 
dot. | 
Now, did there come a time that you left Twelfth and Galloway ? 


A. Yes, sir. 


Q. And how did you travel? A. I traveled east on Galloway 
Street until I came to Sargent Road. I then made a right turn onto 
Sargent Road and traveled south on Sargent Road until I came to 
Galloway Street. 

Q. Excuse me, sir, until you came to Galloway ? A. Gallatin 
Street, Iam sorry. 


Q. And did there come a time that the car stopped again when 


you turned onto Gallatin from Sargent? A. Yes, sir. 


Q. Where was that? A. That was after I had made a turn off 
Gallatin Street onto Eleventh Street, Northeast. 

Q. And where did the car come toa stop? A. Up near the corner 
of Eleventh and Gallatin Street, Northeast. 

Q. Now. put a dot on the map at that point. Now put a circle of 
approximately one inch diameter around that dot. 

What happened to your automobile after you stopped at that point? 
A. It was parked there, I was passed by -- 

Q. Now, no; what happened to your automobile after you stopped 
at that point, Iasked. Was your automobile put into motion after it 
stopped near the corner of Eleventh and Gallatin? A. Yes, sir. 

Q. What happened to your automobile? A. I drove it down to 
Eleventh and Emerson Street, Northeast. 

Q. What did you do at Eleventh and Emerson, Northeast ? 

A. I made a right turn onto Emerson Street and parked near the 
corner, stopped near the corner. 

Q. Put a dot on this exhibit at that point. Now, let us return to 
Twelfth and Galloway. Tell us what happened there. A. Well, I left -- 
when I parked there, I left the radio playing. 

Q. Speak up, sir. A. I had left the radio playing and we listened 
to records and hugged and kissed for a few minutes, and then the inter- 
course took place. 

Q. Were you both fully clothed when the intercourse took place ? 
A. No, sir, not fully. 
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Q. Who was not fully? A. Mrs. Moore. 
Q. What about yourself? A. Myself, too. 
Q. What, if anything, had you removed? A. I removed) 


| my jacket 


and partly removed my trousers. | 


Q. What, if anything, did Mrs. Moore remove? A. She removed 


one leg out of her slacks and her shoe. 
Q. Is that all she removed? A. She removed her underwear, 


panties, and the girdle. | 


Q. What conversation took place between you, before Mrs. Moore 
removed what she removed? A. I don't recall anything special. 

Q. What, if anything, was said by you -- strike that. Now, after 
the removal of these garments, what then transpired? A. Sexual 
intercourse. 

Q. What, if anything, did Mrs. Moore do during this sexual inter- 
course? A. She didn't do anything excepting put her arms about me. 

Q. Now, you are in the front seat of an automobile, were you not, 
Mr. Lynch? A. Yes, sir. | 

Q. Who was on top? A. I was. | 

Q. Describe how you were able to enter the person of Mrs. Moore. 
A. Well, it was quite difficult in the awkward position I was in. 

Q. What assistance, if any, did Mrs. Moore provide to you with 
respect to entrance? A. She placed my organ. | 

Q. She placed it where? A. On her vagina. 

Q. Can you tell us whether or not Mrs. Moore offered you any 
resistance with respect to sexual intercourse? A. No, sir, she didn't 
resist. | 

Q. What was the condition of the window of your vehicle at the 
time sexual intercourse occurred? A. Both windows to the doors were 
open. | 

Q. What, if anything, happened between you and Mrs. Moore after 
you withdrew from her person? A. Well, she was -- she became aware 


that I had discharged and that -- | 
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. Discharged what. where? A. Inside of her vagina. 

Q. What do you mean by discharge ? A. [had reached a climax. 

Q. What, if anything, was said by Mrs. Moore when she became 
so aware? A. She'said she thought I had on the prophylactic and suppose 
she got pregnant? I told her I did have it on, evidently it had burst. 

Q. What did she say? A. She said she would feel pretty bad 
getting pregnant by another man, knowing it wasn't her husband. 

Q. Was she angry? A. I wouldn't say angry, but excited, like. 

Q. What did you say? A. I told her I was sorry and that I didn't 
know, and the best thing I could suggest that she would use some method 
to prevent that occurrence. 

Q. What else was said by you, if anything? A. She wanted to 
know if I was trying to say she wasn't clean or something, 

Q. Why did she want to know that? A. I wouldn't know, unless 
she got the wrong impression of the statement I had made. 

Q. When she asked you about cleanliness, what did you respond ? 
A. Well, by the odor in the car and she seemed to be -- come offended 
by the mere suggestion, I asked her when did she take a bath last ? 

Q. What was her reaction to that question? A. She said, "Oh, 
two days ago.” 


Q. Actually, did you or did you not have a prophylactic when you 
had intercourse with Mrs. Moore? A. I did. 
Q. Now, what then happened between you ? A. Well, during the 


procedure of the intercourse, we were interrupted and of course we 
both were quite disturbed over that, not knowing at the time who it was. 
Q. Who interrupted you? A. There was this motorist that pulled 
there in front of us and parked. 
Q. What sort of acar? A. It wasa 1959 Ford wagon, station 
wagon, red and white or some dark color and some cream color, I 
don't know exactly what color. 
Q. How far away did this car park from where you were parked ? 
A. Directly in front of me, five feet, five or ten feet. 
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Q. Where was it, near what intersection did this motorist park? 
A. Galloway and Sargent Road, Northeast. | 

Q. What then happened? A. Well, she inquired who was it. I 
couldn't tell right off, because my windshield and the back windows, my 
rear window, was fogged. | 

Q. Was this car in front of you or in back of you? A. In front of 
me. When I looked out the window, I observed only one man seated in 
the car there, he still had his lights on, or his foot on the brake pedal, 
anyway. 

Q. How do you know his foot was on the brake pedal? A. Because 
his rear lights were on. 

Q. What then happened? A. We got dressed and then left the area. 

Q. What, if anything, was on the -~ strike that. What was Mrs. 
Moore wearing at the time? A. She was wearing slacks, flat shoes and 
a blouse; of course, her underwear, pantie and girdle. | 

Q. What else? A. That is all I noticed. | 

Q. Was she wearing a sweater? A. No, sir. | 

Q. Did she have a sweater with her? A. Yes, sir. The sweater 


was in the car. | 

Q. Now. did she have anything on her head or around her neck ? 
A. There was a scarf, | 

Q. Where was the scarf? A. It was around her neck. | 

Q. When? A. During the intercourse. 

Q. What then -- by the way, that evening, did you notice any ring 
in the possession of Mrs. Moore? A. Yes, sir. | 
Q. Where was the ring? A. On her finger on one of her hands, 


I don't recall which one. 


Q. At the time of the sex relationship, where was this ring ? 
A. On her hand, she had it. | 

Q. Now, what happened then, Mr. Lynch? A. Well, we) aiseunsed 
the subject of pregnancy and she felt that I had insulted her or humiliated 


her by making these suggestions, so she was quite angry. 
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Q. Making what suggestions? A. About going home and taking a 
douche or something. 

Q. Then what happened? A. She didn’t want to tolerate me any 
further. She said she could get out on the corner anywhere. 

Q. Who said'that? A. She said that. I apoligized and told her I 
was sorry if she felt that way. But I actually didn’t know that the pro- 
phylactic had burst or it wasn't my intention to say that, I didn't know 
that she would take it that way. So after I reached Eleventh and Emerson 
Street, she really convinced me that she didn’t want to be bothered with 
me. So I asked her. “Well, don’t you want me to take you home?" She 
said no, that she would walk. 

I asked her what would she tell her husband then about getting 
home late, late as it would have been. She said she would tell him she 
had met friends and talked to them. So after that, she got out of the car 
and got her belongings and reached me my cigarettes that was on the 
floor between the door and the seat, and -- 

Q. Is this at Twelfth and Galloway? A. No, sir. 

Q. Well, you are telling us about Twelfth and Galloway, are you 
not? Weren't you telling us about Twelfth and Galloway? Mr. Lynch, 
you were being asked the question what happened at Twelfth and Galloway, 

you testified sexual intercourse took place there, did you not ? 
A. Yes, sir. 

Q. You have now reached a point of Mrs. Moore getting out of the 
car. Is it your testimony she got out of the car at Twelfth and Galloway ? 
A. No, sir. 

Q. Right now all we are talking about is what occurred at Twelfth 
and Galloway. Do you understand that? 

THE COURT: Mr. Sussholz, he was telling you about Eleventh 


and Emerson and a few minutes ago he said that at Eleventh and Emerson. 


she convinced him that she didn't want to be bothered with him. You 
had said, then what happened, and so on, and I think that he meant to 


cover more than -- 
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MR. SUSSHOLZ: More than my question contemplated. | 

THE COURT: I don't know, I think your question was, then what 
happened, and so forth. 

BY MR. SUSSHOLZ: | 

Q. Mr. Lynch, let's return to Twelfth and Galloway. The sexual 
act took place there, is that your testimony? A. Yes, sir. 

Q. And it is your testimony that the prophylactic burst, is that 
correct? A. Yes, sir. 

Q. Now, do you recall my telling the jury in my opening statement 
that you did not have a prophylatic ? 

MR. TITUS: Objection, I don't think this is eae 

THE COURT: I don't see how this would be a proper question 
for you to ask him. | 

MR. SUSSHOLZ: The point is this, Your Honor, a witness has a 
right to correct his testimony on the witness stand. 

THE COURT: He hasn't said that he did or he didn't recall your 
statement. | 

MR. SUSSHOLZ: Iam now asking him. 

THE COURT: You are asking him about what you say you said? 

MR. SUSSHOLZ: Iam merely asking him did he hear me say that 
to the jury in the opening statement, and I am asking him whether I was 
correct or incorrect. 

MR. TITUS: He suggests the answer. 


THE COURT: You know, before, you tried to get him ta comment 


on other witness' testimony. Now, he is not responsible for what you 
say. He is testifying now and he is giving his testimony. | 

MR. SUSSHOLZ: Well, as long as he is not cemponsiols for what 
I said, then I withdraw the question, Your Honor. | 

BY MR. SUSSHOLZ: 

Q. Now, Mr. Lynch, you testified you left Twelfth and Galloway 
and you traveled to Sargent Road, is that correct? A. Yes, sir. 

Q. And then you testified you turned right on Gallatin heading 


west, is that correct? A. Yes, sir. 
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Q. Now. what. if anything, caused you to leave Gallatin? A. I 
was annoyed by a bumper rider that had come in behind me as I entered 
the flow of traffic on Sargent Road coming from Galloway. 

Q. What did you do? A. I merely pulled over to get out of the 
way of the bumper rider and as I turned down Eleventh Street, the other 
motorist did so. So that is why I pulled to the curb at Eleventh and 
Gallatin, to then let him pass, and he did so. 

Q. And after that, you then proceeded to this point you are now 
telling the jury about, where Mrs. Moore got out of the car, is that 
correct? A. Yes, sir. 


Q. What, if anything, did you observe at the point Mrs. Moore got 


out of the car? A. Well, as I got ready to leave Eleventh and Emerson 


Street, Northeast, I observed her standing by the bus stop. 

Q. When Mrs. Moore got out of the car, can you tell us whether 

or not she was wearing her ring? A. Yes, sir, to my knowledge. 

Q. Now. you were telling us she left your car. Then what 
happened? A. After she left my car, she walked down beside of it, 
across the street.’ While she did that, I lit a cigarette, as Ican remember, » 
and took my coat from the back seat and straightened it and put it over 
the front. 

As I got ready to leave, I noticed her standing by the bus stop at 
Eleventh and Emerson Street, Northeast. 

Q. Tell us whether or not you left the area while she was standing 
there. A. Well, then I last noticed her, she was standing there. 

Q. And what did youdo? A. I felt better about her leaving then 
because she was by the bus stop and then I left the area. 

Q. Had you smoked at all between the time you picked up Mrs. 
Moore and the time you left her? A. No, sir. 

MR. SUSSHOLZ: No further questions. 
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CROSS EXAMINATION 
BY MR. TITUS: 
Q. Mr. Defendant, what kind of a car was this, what was the make 


of the car you were driving? A. It is a 1953 Mercury, two-door. 
Q. And I believe you told your lawyer in the direct examination, 
Mr. Defendant, that you were a churchgoing individual, that you attended 
the House of Prayer for All People, is that correct? A. Yes, sir. 
Q. Is that the name of your church that you go to, and you go to 
it two or three times a week and also on Sunday, is that correct ? 
A. Yes, sir. | 
Q. Now, Mr. Defendant, you testified that on this particular night, 
the night of May 10th when this happened, that you were up at: ‘this drug 
store, that you had gotten into that area of the city for the purpose of 
visiting a friend, is that correct? A. Yes, sir. 
Q. Who was the friend? A. Oliver Jenkins. 
. And did you visit him? A. I went past his house. 
. Pastit? A. Yes, sir. 
. Where does he live? A. 631 Farraday Place. 
631 what? A. Farraday. 
. Farraday? A. Place, Northeast. 
. Where is that located in relation to Farragut Street? A. Well, 
that is near Eleventh and Emerson Street. | 
Q. It is near what? A. It is near Tenth and ee off South 
Dakota Avenue. | 
Q. Northeast or Northwest? A. Northeast. 


Q. Northeast. Well, now, you construe that to be near the drug 


store? A. No, sir, that is not near the drug store. | 
Q. What caused you to be in the area of the drug store, Mr. 

Defendant? A. I was en route to someplace else. | 
Q. Where? A. Church. 


Q. Church? A. Yes, sir. 


506 
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Q. You were heading for church? A. Yes. 
Q. When we get to Farraday Street, Mr. Defendant, let's go back 
there, as your lawyer says. go back to Farraday Street, did you see 
your friend? A. No, sir. 
Did you go in his house? A. No, sir. 
Did you ring the doorbell? A. Yes, sir. 
Who answered it? A. No one. 
Is ita house? A. Yes, Sir. 
Does he live there alone? A. No, he doesn't. 
Was anyone else there? A. No, there wasn't. 
No one answered the door? A. No, sir. 
. Now, did he expect you that night, Mr. Defendant? A. No, sir. 
You were just dropping by, were you? A. (Nodding head.) 


POLO LRLHOHOHOLE 


Now, we will go from there, Mr. Defendant, back to the area 


where you are heading toward the church. What time were your church 
services that night? A. Church starts at 8:00. 

Q. And starts what? A. Starts the opening services. 

Q. What time was it, would you say, that you went to see your 
friend and got to the door and knocked on the door? A. It was on the 
early part of the evening, I don't recall. 

Q. What time would you say it was, Mr. Defendant, that you 
arrived back in the area of the New Hampshire Pharmacy at 5000 New 
Hampshire Avenue? A. Shortly after I had left Farraday Place. 

Q. Let's place it in time and hours, would you, Mr. Defendant. 
A. I didn’t pay any attention to time. 

Q. Isee. When you got in the drug store, Mr. Defendant, did you 
look at any clock in there? A. No, sir. 

Q. What is the next time that you can tell us about that you 
remember that night, and point it out: In other words, do you know what 
time it was that you say the young lady voluntarily got into your car ic 
A. Idon't know the time, but it was at dusk, getting dark. 

Q. It was dusk? A. It was getting dark. 
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Q. Getting dark. Skipping for a minute to the time that you left 
the area of Emerson Street and you say you saw her, the young lady, 
standing at the bus stop and you felt better, where did you go right 
after that? A. Idon't recall exactly. I think, I went to, en route home, 
I stopped at Fourteenth and Maryland Avenue. | 
Q. Now, Mr. Defendant, what is at Fourteenth and Maryland 
Avenue? A. Shell's Gasoline Station. | 
Q. What time would you say that was? A. I don't know exactly. 
Q. Well, now, come as close as you can, for us. A. It could 
have been 12:00 or after, it could have been before, I didn’t notice the 


watch or anything. 
Q. You didn't notice the watch. Did you look and see whether 
there was any clock there at the station when you were getting gas? 
A. No, sir, I didn't get gas, I didn't notice the watch. | 
Q. You didn't get gas? A. No, sir. 
Q. What did you stop for? A. The mechanic was supposed to do 
some work on my car. 
Q. Do some work, the mechanic was? A. Yes, sir. | 
Q. When was he supposed to do the work? A. At his or my con- 
venience. | 
Q. At his or your convenience. And this, you think, you place it 
around midnight? A. Yes, sir, around there someplace. 
Q. Around midnight. That was your convenience then, was it, 
is that correct? A. No, sir, I merely stopped in to discuss the matter. 
Q. To discuss it, you had previously never discussed it with him ? 
A. We had, previously. 
Q. You had? A. Yes, sir. 
Q. You stopped in again to discuss it again with him ? A. Yes, sir. 


Q. Who was that? A. Well, his name is Melvin Brown, they call 


him Lou. 
Q. Lou. Now, where did you go from the Shell station ? A. I went 


home. 
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Q. What time did you get home? A. A few minutes after I left 
the Shell station. I didn’t notice the time. 

Q. What would you estimate it to be, roughly, since you said it 
was around 12 midnight you were in the Shell station, what would you 
estimate the time? A. It could have been 12:30. 

Q. It could have been 12:30, you think; that would have been, then, 


on the morning of May 11, is that right? A. Yes, sir. 
Q. And when you got home, what did you do, Mr. Defendant ? 


A. I went up tO my room. 

Q. Oh. did you do anything before that? A. Sit down and watched 
TV. 

Q. Oh. I see. Where did you watch the TV, Mr. Defendant? 

A. In the front room. 

Q. Front room. That would have been shortly after 12:30, 12:30 
on, is that correct? A. I don’t know exactly. It could have been 12:30, 
it could have been before. 

Q. Well, for instance, from the show that would be on, it would 
have to be probably one of these late movies or something like that, is 
that right? A. Yes, sir. 

Q. It was a late movie? A. Ididn’t look at it too long, it wasn't 
interesting. Q. It wasn’t interesting? A. No, sir. 

Q. You turned it on, or was it already on when you got home e 
A. It was already on. 

Q. Already on. What were you wearing, Mr. Defendant? A. I had 
on a pair of dark trousers and a three-quarter trench coat jacket. 

Q. Three-quarter trench coat jacket? A. Three-quarter jacket. 

Q. Jacket. What color? A. Trench, light. 

Q. Light color. Mr. Defendant, where was your church located, 
will you tell us the address? A. Yes, sir. 

Q. Whatis it? A. 1721-1/2 Seventh Street, Northwest. 

Q. 1721-1/2 Seventh Street, Northwest? A. Washington. 

Q. That is where the church services were that night? A. Yes, sir. 
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Q. That you were going to. Now, had your purpose been to go out 
and visit your friend and then go to church with him? A. No, sir. 

Q. If he had been home, you were going to do other things than 
go to church? A. I would have still gone to church. I merely wanted 
to talk with him a few minutes, to see his newborn child. | 

Q. To see his newborn child. All right. Now, you would have, 
then, stayed a while, seen his newborn child, and then your intentions 
were to go tochurch? A. Yes, sir. | 

Q. Is that your testimony? A. Yes, sir. | 

Q. Now, in proceeding down toward the church, Mr. Defendant, 
when you reached the area of the New Hampshire Pharmacy, you stopped 
there; what was your purpose, did you state? A. To makea purchase. 

Q. You stopped there to make a purchase of what? A. A package 
of cigarettes. | 

Q. A package of cigarettes? A. And chewing gun. | 
Q. And chewing gum. And you say that as you walked into the 


pharmacy, Mr. Defendant, you bumped into someone, did you ? 
A. Yes, sir. 


Q. What door did you go in, do you recall? Is there more than 
one entrance? A. There’s only one entrance that I know of. | 


Q. Only one entrance to the whole drug store? A. Perhaps other 


entrances, but I have only used the front entrance. 
Q. You wanted to use the front? A. I have only used it. 
Q. You have only used the front entrance. When you walked in, 
where was this person you bumped into, in relation to the front door ? 
A. About fifteen feet from the door. Q. Fifteen feet. Is it well- 
lighted in there, Mr. Defendant? A. Yes, sir. 
Q. Can you describe how it was you bumped into this person 
accidentally ? A. It was along beside the fountain there and I was 


| 
looking back as I was walking en route to the candy counter, I was 
| 


slightly looking back, not walking fast, and I bumped into her. 
| 
| 
| 
| 
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Q. Bumped into her. Where was she at the time? A. She was 
there between the candy counter and by the fountain. 

Q. And by the fountain, and the place was crowded with people ? 
A. I wouldn't say crowded. 

Q. What would you say? A. There was a few people about. 

Q. A few people about. Now, incidentally, this prophylactic that 
you had, was that in your pocket? A. No, sir. 

Q. Inthe car? A. Yes, sir. 

Q. You had a supply in the car? A. Yes, Sir. 

Q. You had not purchased those that night? A. No, sir. 

Q. You said you were termed a specialist in the Army, Mr. De- 
fendant. What was your speciality? A. Fourth Class Specialist. 

Q. Of what? A. Well, I worked in the Finance Department. 

Q. Finance Department? A. (Nodding head.) 

Q. Now, your conversation with the complaining witness, Mr. 
Defendant, took place first after you bumped into her, you apoligized for 
bumping into her, is that right? A. Yes, sir. 

Q. What did you say to her at that time ? A. I said didn't I know 
her from someplace, her face was familiar. 

Q. Didn't you know her from someplace? A. Yes, Sir. 

Q. Did she ring a bell with you as someone you had seen before, 
Mr. Defendant? A. Yes, sir, she did. 

Q. Where? A. I don't know exactly where, it could have been lots 
of places. 

Q. Lots of places. She seemed familiar to you? A. Yes, sir, her 
face and features. 

Q. Have you since decided she wasn't familiar to you at that time ? 
A. No, sir. 

Q. You still think you had seen her before? A. Yes, sir. 

Q. Can you place it now? A. No, sir. 


Q. Now, when you called to her attention the fact that you thought 


you had seen her before, that she was familiar to you, what did she 
reply? A. She said she didn’t know. 
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Q. She didn't know? A. (Nodding head.) 
Q. Was that her answer? A. Yes. 


Q. You mean she didn't know whether she was familiar to you or 
knew you, is that it? A. (Nodding head.) | 
Q. Is that her answer? A. Yes, sir. 


Q. Then what did you say? A. I asked her, as I can remember, 


did she live in that neighborhood. 

Q. Yes. A. She said she did. She lived right down the street. 

Q. That was her answer to that? A. Yes. 

Q. When did she tell you about the burned-out area ? A. She said 
where she originally was from was all torn down. 

Q. When did she say that? A. After I had asked her about where 
she lived presently. 

Q. She told you she lived in the area, is that right? A. _ Yes, sir. 

Q. Did she tell you exactly on what street she lived ? A. No, sir, 
she didn't. 

Q. She didn't tell you the address? A. She didn't say the address. 

Q. Did she tell you how far it was from the drug store? A. No, sir. 

Q. Did you ever learn how far it was from the drug store that night, 
before you let her out? A. Yes, sir. 

Q. When? A. After I had reached Third and Farragut Street, she 
said she lived right over there. 

Q. She told you, that was in the car? A. Yes, sir. | 

Q. She told you she lived right over there, when you reached Third 
and Farragut? A. Yes. 

Q. Is that when she told you about the old man, used the expression 
"her old man"? A. Not just then. 

Q. When was it she used the expression about her old alan 
A. After I had asked her if she didn't have anything to do, if she would 
go with me back on Farraday Street, Place, I mean. 

She said that, asked how long it would take. I told her ce a few 
minutes, not long. So that is when she told me she wouldn't know what 
her old man would say about her getting back late. | 
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Q. What her old man would say about her getting back late? 
A. Yes, sir. 

Q. Did she tell you what time her old man expected her home, 
Mr. Defendant? A. No, sir, she didn’t. 

THE COURT: Mr. Titus. we will take a recess of five minutes. 
The jury will remember the usual admonition. 

(A short recess was taken.) 

BY MR. TITUS: 

Q. Mr. Defendant, I didn’t ask you before, I forgot to, when did 
you purchase those prophylactics? A. Idon't exactly recall. 

Q. When the young woman, the complaining witness, Mr. Defendant, 
came out of the drug store, you asked her again, did you, if you could 
drive her home? A. Yes, sir. 

Q. And that’ was your purpose, to drive her home, is that correct? 
A. Yes, it was. 

Q. And then you drove to Third and Farragut and parked ? 

A. Yes, sir. 

Q. Where did you park there at Third and Farragut? A. Parked 
on the corner. 

Q. At the corner? A. Third and Farragut. 

Q. Did she point out her home at that point? A. Yes, sir. 

Q. Didn't you testify, Mr. Defendant, on direct examination, that 
when you left the drug store, you asked her how far she lived from the 
drug store and she said down the street? A. Yes, sir. 

Q. Then she had told you when you left the drug store, before you 
got in the car, that she lived down the street, is that correct? A. After 

she entered the car, she indicated that that was the street that 
she lived down? 

Q. No, no. Before you entered the car, Mr. Defendant, didn't she 
tell you she lived down the street, didn’t you so testify on your direct 
examination? A. Yes, sir. 


Q. So she said that before you got into the car? A. Yes, sir. 
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Q. Now, Mr. Defendant, at that point, had you abandoned your plan 
to go to church? A. No, sir, I hadn't. 

Q. Well, now, you were going to take her out to your friend's house 
again, weren't you, the one you just came from? A. At that point I 
hadn't planned to take her. | 

Q. At what point did you decide you'd take her to your friend's 


house again, the one who wasn't there when you knocked at the door ? 
A. After we reached where she indicated she lived, Third and Farragut 
Street. | 
Q. Isee. It was at that point you decided you wouldn't ko to church, 
but you'd go back to see your friend, is that right? A. No. sir. I hadn't 
decided I wasn't going to church. 
Q. What? A. I hadn't decided I wasn't going. 
Q. You told the jury you were on your way to church wtien you 


stopped at the drug store. When you met the woman, you decided rather 
than go to church, you'd go back and see the friend who wasn't there, 
isn't that correct? A. But I hadn't abandoned the idea completely. 

Q. You hadn't abandoned it completely? A. (Nodding head.) 

Q. Incidentally, did you ever make church that night? A. No, sir, 
I didn't. | 

Q. And the words "my old man,"’ were the words used by Mrs. 
Moore in describing her husband, you understood it to be her husband 
she was talking about? A. Yes, sir, I assumed it was her husband. 

Q. And she told you she would be late and she'd have to explain 
to her old man why she was late? A. She didn't say she would have to 
explain. 

Q. Oh. Did she make a statement to you to the effect she didn't 
know what her old man would say if she came in late? A. Yes, sir. 

Q. When was the first time you learned, Mr. Defendant, that her 
old man was not even in the city? A. At the start of the trial: 

Q. At the start of the trial? A. (Nodding head.) 

Q. Incidentally, Mr. Defendant, who is Thelma? A. I don't know, 


sir, unless I knew the last name. 
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Q. I see. Did you tell the police officers that you had intercourse 
down at Haines Point with a woman by the name of Thelma ? 

MR. SUSSHOLZ: Objection, Your Honor, on the same ground I 
objected with respect to the testimony of Sergeant Kennedy. I would like 
it to be understood that the objections I made then at the bench conferences 
and otherwise hold with respect to this cross-examination. I asked 
nothing about that on direct examination of this witness. 

THE COURT: What is the purpose of this inquiry 2 

MR. TITUS: Your Honor, the Defendant has testified to what he 


told the police officers after his arrest, what was said in the car, all 


the way down to and including arrival at the headquarters. 

THE COURT: Are you saying that he made reference to this in 
his testimony ? 

MR. TITUS: The officers did, Your Honor. Iam cross-examining 
him with respect to what he said he did not tell them. In other words, 
with respect to his testimony in that concern, as opposed to the officers’. 

THE COURT: You are asking him what he told the officers ? 

MR. TITUS:' That is correct, and Iam using the word "Thelma" 
since it was brought out by the police officers in their testimony. 

THE COURT: I will overrule the objection. 

BY MR. TITUS: 

Q. Now, Mr. Defendant, did you tell the police officers that you 
had had intercourse with a woman named Thelma at Haines Point that 
night? A. No, sir. 

Q. Now, Mr. Defendant, it is your testimony, as I understand it. 
that you wrote the phone number of the young lady down on the envelope 
of an insurance policy and replaced it in the glove compartment of your 
car, is that your testimony ? A. Yes, sir. 

Q. And you recalled some extension, Taylor, I believe it was, 
but not the number? A. Yes, sir. 

Q. Is that your testimony? A. (Nodding head.) 
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Q. And I believe also you testified that the intercourse vou had 
with this young lady took place not on Emerson Street and Eleventh, 
Eleventh and Emerson, but on Galloway and Twelfth, is that your testi- 
mony? A. Yes, sir, near Sargent Road. ! 

Q. Near Sargent Road. Therefore, not where the young lady said 
it took place; your testimony is Twelfth and Galloway near Sargent Road ? 
A. Yes, sir. | 

Q. And it was on that particular street that your testimony goes 
that a car pulled up in front of you while you were parked having inter- 
course? A. Yes, sir. | 

Q. Now, Mr. Defendant, as I understand it, you at some time 
placed this prophylactic on yourself, did you not? A. Yes, sir. 

Q. When was that? A. That was on Galloway Street. 

Q. That was on Galloway Street while you were | in the car, 
is that correct? A. Yes, sir. 

Q. And at one point you testified that after you had reached the 
climax and had discharged, that the complaining witness became aware 
of that and asked you or said to you, "I thought you were wearing a 
prophylactic," is that correct? A. Yes, sir. 

Q. Well, now, you also testified, did you not, that she guided your 
private parts into her private parts, is that correct? A. I said she 

placed --~ | 

Q. She placed, I see. And in placing your private parts in hers, 
you had the prophylactic on then. didn’t you? A. Yes, sir. | 

Q. So she should have no surprise about the fact that you were 
wearing one, should she? A. Well. considering the fact, the purpose 
of the prophylactic. with one there shouldn't have been any sperm to be 


seen, or discovered. 


Q. Yes, but 1t wouldn't have been for her. would it, Mr. ‘Defendant, 


to ask you, ''You told me you were wearing a prophylactic," she knew 
that when she placed your person in hers. didn’t she? A. She didn't 
say I told her, she said, "I thought." 
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Q. She thought. I see. 

Did she see you place it on you? A. Yes, sir. 

Q. Then she knew, didn’t she, Mr. Defendant? A. She knew. 

Q. She didn't think. she knew, is that correct? A. Yes. sir. 

Q. Now. Mr. Defendant, in one point of your testimony, you stated 
that she, the young lady. spoke of it being stuffy in the car and you 
suggested, I believe your testimony was, that she remove her sweater, 
is that your testimony? A. I said that -- she wanted to know if the 

window could be wound down and I suggested that she could remove 
her sweater if she liked. 

Q. Am I incorrect, Mr. Defendant, that the record won't bear out 
the fact that you said that she spoke of it being stuffy in the car ? Now, 
did she or did she not say that? A. Yes, sir. 

Q. All right, that was my question. And at that point, is it your 
testimony, Mr. Defendant, that the windows were up in the car? A. My 
window was down, but the window on the passenger side was closed. 

Q. Your window was down but the passenger side wasn't, when 
she said it was stuffy in the car? A. Yes, Sir. 

Q. Who chose the particular place where you decided to have 
intercourse, Mr. Defendant? A. I did. 

Q. You did. And was there any particular reason for choosing 
Twelfth and Galloway near Sargent Road? A. No, sir, not any particular 
reason. 

Q. And your testimony was also, Mr. Defendant, that after you 
had intercourse with Mrs. Moore and she said that she thought you had 
on the prophylactic and she was concerned that she would get pregnant 
when she found out it had burst, you testified that she said she‘d feel 


526 pretty bad getting pregnant by another man other than her husband. 


but she wasn’t angry, she was excited, is that correct? A. Yes, sir. 
Q. Then you suggested to her using a douche, am I cor rect? 
A. Yes, sir. 
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Q. And it was at that point that she became offended and wanted to 
know if you were suggesting that she was unclean, is that correct ? 
A. Yes, sir. | 
Q. And you then said you asked her, well, as a matter of fact, when 


did you last take a bath, is that correct? A. Yes, sir. 


Q. And she told you, oh, two days ago, is that correct ? A. (Nodding 
head.) | 

Q. Then a short while later you stated you were surprised that 
she was so offended. Did it surprise you she would be offended after you 
had asked her that question? A. Well, she acted as though she became 
offended when -- she must have misunderstood my suggestion, 

Q. Yes, but I meant, she became so offended she wanted to have 
nothing more to do with you and wanted to leave the car after you had 
made that remark to her about when did you last take a bath, did it sur- 
prise you that she became so offended then? A. Yes, sir. | 

Q. Isee. But you did volunteer to take her home anyway, did you 
not, Mr. Defendant? A. Yes, I did. 

Q. You were going to return her home, is that correct? A. Yes, sir. 

Q. And at that point, you say you reached Eleventh and Emerson 
Street, you proceeded from Galloway to Eleventh and Emerson, is that 


correct? A. Not directly to Eleventh and Emerson Street, but en route 


from Sargent Road. 

Q. What? A. En route from Sargent Road and Gallatin Street 

Q. What? A. That I reached Eleventh and Emerson. | 

Q. When you reached Eleventh and Emerson, Mr. Defendant, the 
young lady convinced you, you testified, that she didn't want to have any- 
thing more to do with you. How did she convince you of that; what did 
she say to convince you? A. She was quite angry, I would say. 

Q. She, by this time, had become quite angry? A. I would say 
so, sir. | 

Q. So you testified when the intercourse took place and she realized 
that the prophylactic was not effective, that she didn't become angry at 

that point, is that correct? A. Well, I don't know if she became 


too angry there or not, because we had suffered an interrpution, it all 
happened at once. 
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@. All what happened at once? A. Well, her discovery of the 
prophylactic. I told her myself that perhaps it had burst and at that time 
there was someone there in front of us, we didn't know who it was. 

Q. You had completed the act of intercourse then, hand't you, when 
the person in front of you arrived? A. I hadn't completed, the person 
arrived just as I was about to reach a climax. 

Q. And then you did, did you not? A. Partly. yes, sir. 

Q. Partly? You partly reached a climax? A. Well, I would say 
all of the sperm wasn't injected in her. 

Q. And then you decided then to proceed away from that particular 
locality where this car had pulled in front of you, is that correct? 

A. Yes, sir. 

Q. You were certain, though, that you, yourself -- not her, but you ~~ 
had reached a climax, you know that? A. I didn’t know of her, but I knew 
TI had. 

Q. And after this situation in which this young woman became so 


angry that she told you she wanted to have nothing further to do 


with you at all and that she would prefer to get out of the car and that she 
would walk, that is what she said to you, isn't that correct? A. Yes, sir, 
said she'd walk. 

Q. And after that fit of anger, she still had the presence of mind, 
according to your testimony, to inform you that she would tel) her hus- 
band that she had met friends and talked to them, is that your testimony, 
Mr. Defendant? A. Well, I asked her -- yes, sir, that is my testimony. 

@. She wasn't mad enough with you to say anything but to explain 
to you that she would tell ner husband, make an excuse up for you, is 
that correct? A. Well, you have to know, before I answer that, why I 
asked her. 

Q. She was still talking to you then, was she? A. Yes, sir. 

Q. What did you ask her, Mr. Defendant? A. Well, after she 
didn’t want me to take her home, she said she would walk, it was quite 
a distance and she stated that, asked me how long would it take for us 
to go to Faraday Place. 
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Q. To go where? A. To Faraday. 
Q. Was this after you had the sexual intercourse with her ? 
A. No, sir, this occurred before. | 
Q. Goon. A. So Iwas under the impression if she would walk, 
it would take her a long time and then she would have a whole lot of 
explanation. | 
Q. She would have a whole lot of explanation if it took her a long 


time to walk home? A. It would have taken, yes, sir. 


Q. And you were of the impression then that she would have to 
explain to her husband because she was so very late getting home, is 
that correct? A. Well. she would have to tell him something, 

Q. Now, Mr. Defendant, when the police officers first came to 
your home on that morning and placed you under arrest, did you have 
sort of a slight inkling of what they were there about? A. No, sir, I 
didn't have the slightest idea. 
| 


Q. You didn't have the slightest idea. When was the first time, 
Mr. Defendant, that you gained a slight idea of what you were being 


arrested for? A. I was in the squad car with the detectives. | 
Q. Yes. A. And I was told that I had been charged with rape. 
Q. Yes. Of whom? A. I don't know his name, sir. 
Q. No, of whom, rape of whom? A. Of a young lady that we had 
discussed. 
Q. What did the officer say, did he name the young lady when he 
said you were being charged with rape. did he tell you rape of whom ? 
A. Before this, he asked me did I know anyone named Lucille, 
Q. Yes. A. And he asked me, before I could answer that, had I 
been with her. 
Q. Had you been with her? A. Yes, sir. 
Q. What did you answer to that? A. I told him, I answered both 
questions yes, that I had been with her tonight, I answered both questions, 


after he had asked two questions, saying yes, I knew her and that I had 


been. 


Q. That you had been with her: you told him right away in the car 
that you had been with her? A. Yes, sir. 

Q. And that you knew her? A. Yes, sir. 

Q. And it is your testimony, if I understand it, Mr. Defendant, 
that you never once used the word "Thelma," that you had been with any- 
one named Thelma that whole night? A. Yes, sir. 

532 Q. You never said that? A. (Nodding head.) 

Q. Incidentally, while all of this was going on in the car, Mr. 
Defendant, where did you say that the bottle of milk had been placed? 
A. Underneath the dash. 

Q. Underneath the dash? A. On the passenger side on the floor. 

Q. On the passenger side. DidI understand, Mr. Defendant, that 
when the motorist pulled in front of you and parked, and this was just 
before you had reached your climax, that you then decided to leave the 
area and you both then got dressed? A. No, sir. I said that I reached 
the climax just as the motorist had pulled up. 

Q. Yes. When did you get dressed? A. We got dressed after 
that, after I had observed him park there in front of us with the lights on. 

Q. You then got dressed? A. Yes, sir. 

Q. Did his presence concern you? A. No, sir, it didn't concern 
me. 

Q. It did not concern you. It did concern her ? A. She wanted to 
know who it was. 

Q. She asked you who it was? A. Yes, sir. 

Q. And, of course, you didn’t know who it was, did you? A. No, 
sir, I didn’t know who it was. 


Q. Well, can you state whether there was any particular reason 


why you felt it necessary then to leave that particular spot? A. It 
wasn't any particular reason, only it had been discovered that the 
prophylactic had burst and we were interrputed, and I didn't have any 
desire to further continue. 
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Q. To further continue. Did you have any desire to go over then 
and see your friend you had been setting out to see? A. Well, not after 
it occurred, even if I hadn't been disturbed, I wouldn't have gone over 
there after that. | 

Q. You wouldn't have gone over there after that? A. No, sir, 

I probably would have gone by to see if he was home, but I wouldn't have 
gone in. | 
Q. Would you have carried her by to see if he was home, Mr. 

Defendant? A. Yes, sir, I would have, before I took her home. 

Q. Well, that would have made her a lot later, then, wouldn't it, 
Mr. Defendant? You told the jury that you were concerned about the fact 
that she said she wanted to walk because she knew she'd havea lot of 
explaining to do. If you had driven her over to your friend's house after 
this intercourse, that would have made her just as late, wouldn't it? 

A. Perhaps. | 

Q. And wouldn't that have concerned you just as much, about her 
explaining to her old man, as it did when you let her out on the street ? 
A. That would have been better than leaving her at a bus stop. 

Q. But you did leave her at the bus stop, didn't you ? A. Yes, sir, 
I had no alternative. | 

Q. You had no alternative. Did you see her then, Mr. Defendant, 
run up and knock on the door of this strange house in that neighborhood ? 
You said you left her at the bus stop. Did you see where she went then ? 
A. No, sir. | 

Q. She was standing at the bus stop when you left? A. Yes, Sir. 

Q. How was she dressed when you saw her standing there ? 

A. She had on the same, had her clothes on and her packages in her 
arms. | 

Q. On, she had taken her packages with her? A. Yes, sir, she 
had took her packages. | 

Q. What about the scarf? A. I didn't notice whether she had the 
scarf on her head or not. | 
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Q. But you did notice she had it on in the car? A. I noticed she 
had the scarf around her neck in the car. 

Q. Did she have the scarf around her neck when you saw her first 
in the drug store? A. I didn’t notice that closely. 

Q. You didn't notice that closely. Were you looking at her hair 
when you saw her in the drug store? A. I was looking at her facial 
features. 

Q. At her facial features. Now, Mr. Defendant, now that you have 
spent this evening with the complaining witness and had intercourse with 
her, can you tell the jury now whether you recall whether you had ever 
seen her before in your life ? 

MR. SUSSHOLZ: Objection, repetitious. 

THE COURT: I don't believe he has asked exactly this question. 

MR. SUSSHOLZ: Several times, Your Honor. 

MR. TITUS:' I don't recall it in these terms at all. 

THE COURT: I overrule the objection. 

BY MR. TITUS: 
Q. Now that you had that evening and had actual intercourse with 


the woman, can you tell the jury whether you had ever seen her before ? 


A. As I said before, her face was very familiar, but to say where, I 
couldn't. 

Q. Mr. Defendant, who was the first one of the two of you, which 
of you first brought up the suggestion of having sexual intercourse ? 

A. Idon't recall, sir. 

Q. Mr. Defendant, you told the jury that at one point you were 
stopped and parked on the street, and that the two of you then discussed 
prophylactics, that was before you got out to your Twelfth and Galloway. 
Who brought up the subject of prophylactics first? A. Well, she asked 
if I had one. 

Q. Well, now you recall that she asked if you had a prophylactic. 
Was that at your suggestion that you have intercourse then, Mr. Defen- 
dant? A. Idon't recall, sir. 
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Q. Who made the first advances, Mr. Defendant, in the|caresses 
and kissing that you say you and she did? Who was the first one that 
made the advances? A. I was the first to take her hand. 

- To take her hand? A. Yes, sir. It led -- 

. And what? A. And then it led on. 

. And then it led on? A. That is right. 

. Where were you when you took her hand, Mr. Deleon? 

. Sixth and Riggs Road, sir. 

- You remember exactly where you were when you took her hand, 
is that correct? A. I could have touched her hand before theh, I guess. 


Q. Did she tell you, you testified she had a discussion with you, 
Mr. Defendant, about her husband. What did she tell you about her 
husband? A. I inquired if she were married, after she spoke of an 


old man. | 
Q. After she spoke of her old man? A. (Nodding head.| 
Q. What did she tell you? A. She said she was. 
Q. Yes. What else did she say? A. She told me her age. 
Q. No, about her husband; what else did she tell you about her 
husband? A. I asked her what was his name. | 
Q. Did she tell you? A. She said Earl or Elwin or ene 
like that. 
Q. What else did she say? A. You mean concerning her husband ? 
Q. Yes. This is at Riggs Road? A. I thought, sir, you) had me at 
Third and Farragut Street, Northwest. 
Q. Oh, was it at Third and Farragut that she told you about her 
husband? A. Yes, sir. 
Q. That was where, you testified, she spoke to you mainly about 
her husband and then about herself, that was your testimony, isn't that 
correct? A. I said that we discussed her husband. 
Q. Well, you didn't say you spoke with her mainly about! her 
husband? A. Yes, sir. | 
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Q. Now, as you spoke to her mainly about her husband, is the only 


thing you can tell us you talked about, was her husband's name? A. I 


asked her, as I can remember, did she cut out on him or something like 
that. 

Q. Did she cut out on him? A. (Nodding head.) 

Q. You asked her that? A. I don't know if it was in those exact 
words. 

Q. What did she say when you asked her that? A. I don't recall 
what she said, but the reason I knew what she had in her package. she 
said it was milk for his breakfast. 

Q. She told you that the milk in her package was for his breakfast, 
is that your testimony? A. Yes, sir. 

Q. But you don’t remember what she said, other than that, about 
her husband. You do remember quite clearly, don’t you, Mr. Defendant, 
that her left arm at one point was leaning against your right knee, you 
remember that? A. Yes, sir. 

Q. Thatis clear? A. We were in that position, yes, sir. 

Q. When was the last time you were in your trunk before that 
night, Mr. Defendant? A. I don’t recall exactly the last time I was in it. 

Q. When was the last time you used that "jack handle” ? A. I think 
I used it, I know I used it to put chains on my car -- oh, yes, I had a flat 
tire one night, I can't recall the night, and I repaired a flat tire before 
the precinct there on New York Avenue. 

Q. Before the precinct? A. I think it is No. 2 Precinct. 

MR, TITUS: I don’t have any further questions. 

REDIRECT EXAMINATION 
BY MR. SUSSHOLZ: 

Q. Just one question. Mr. Lynch, what happened to the envelope 

on which you wrote Lucille’s telephone number ? A. It should still 


remain in the glove compartment. 
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MR. SUSSHOLZ: No further questions. 
THE COURT: You may step down. 
(Witness excused.) 


* * *x *x * 
567 RANDOLPH EMANUEL LYNCH | 
the Defendant, was recalled as a witness in his own behalf, and having 
been previously duly sworn, was examined and testified further as 
follows: | 
THE COURT: What is it you are looking for Mr. Sussholz? 
MR. SUSSHOLZ: I am looking for the envelope. | 
THE MARSHAL: Mrs. Lynch has it. | 
(The envelope was handed to Mr. Sussholz.) 


DIRECT EXAMINATION 


BY MR. SUSSHOLZ: 
Q. Mr. Lynch, I show you Defendant's Exhibit No. 13 for identifica- 
tion. What can you tell us about it? A. This is the envelope that was in 


my glove compartment the night of May 10th. 
Q. And is this the envelope you testified you entered the telephone 
number of Lucille Moore upon, that night? A. It is. 
Q. Now, do you observe the handwriting on that envelope ? A. Ido. 
MR. SUSSHOLZ: I offer in evidence Defendant's Exhibit 13. 
THE COURT: Admitted. 


(Defendant's Exhibit No. 13 was re- 
ceived in evidence.) 


BY MR. SUSSHOLZ: | 

Q. Mr. Lynch, would you come to the blackboard, please, and put 
circles, using heavy black crayon, on this Defendant's Exhibit 5 at the 
places you testified you parked your car, or -- yes, the places you 
parked your car that night. Can we begin first with the intersection of 
New Hamp. and Second and Farragut. Make a substantial circle about 
an inch or two in diameter. 

(The Defendant complied.) 
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MR. SUSSHOLZ: The next place you stopped, you have just done 
it now at New Hamp. and Farragut and Second, what is the next place you 
stopped, make a circle, a heavy circle. 

(The Defendant complied.) 

MR. SUSSHOLZ: Can’t you make it heavier than that, sir? 

Now. the next place you stopped -- that is right. 

THE WITNESS: Sir, would this be including red lights? 

MR. SUSSHOLZ: No. 

(The Defendant complied.) 

MR. SUSSHOLZ: Mark the next place you stopped. 

(The Defendant complied.) 

MR. SUSSHOLZ: The next place, if any. 

(The Defendant complied.) 

MR. SUSSHOLZ: Return to the witness stand, please. 

No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. TITUS: 

Q. Now, Mr. Defendant, with regard to this envelope and the 
number written on that envelope, is it your statement that you prepared 
that envelope in that automobile, that you wrote down on that envelope 


what appears on it in pencil? A. Yes, sir. 


570 Q. You were carrying the pencil there in the glove compartment ? 


A. I don’t know ifthe pencil was in the glove compartment, but it was 
there in the car. 

Q. I see; all right. Now, when did you next call that phone number, 
Mr. Defendant, that appears on the envelope? A. I don't recall when, 
it wasn't the next -- I only called once. 

Q. When was that, Mr. Defendant? A. I don't know the exact 
date, I don't know if it was -- I was released on bond on Friday, I don’t 
know if I called that Sunday or later on that week. 

Q. As a matter of fact, you called that Sunday night, didn't you ? 
A. It was a night, I don’t know if it was a Sunday or when I called. 
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Q. You don't know. And you called the number on the envelope, 
is that your testimony? A. Yes, sir. | 

Q. And that was the home of Mrs. Hunter and Lucille Moore ? 
A. Yes, sir. | 

Q. You called to speak to Lucille Moore, did you? A. Yes, I did. 

Q. Who did you speak to? A. Mrs. Moore answered the phone. 

Q. Who else was on the phone? A. They failed to reveal them- 
selves. | 

Q. Failed to reveal themselves. You testified, Mr. Defendant, 
that you wrote the name Lucille on the envelope. Did you do that ? 
A. I can't recall saying that I had written her name on it. I stated that 
I placed the number. | 

Q. You didn't say you wrote the name Lucille on it? AL I didn't 
say anything about writing the name. | 

Q. Where did you get the envelope, Mr. Defendant? A. Probably 
removed it from my mother's automobile. | 

Q. When? A. Well, I cleaned it out for her that weekend before 
that, prior to the 10th of May. | 

Q. Prior to the 10th of May, the weekend before? A. Yes, sir. 

Q. What about the insurance policy, was there an insurance 
policy in that envelope? A. I don't recall if there was an instrance 
policy in there, but I removed some of the things from my car into hers, 
and I cleaned hers out and swept it out, I removed that from the floor. 

Q. Oh, you remember you removed that from the floor of your 
mother's car? A. As Ican remember, yes. 

Q. And you took that piece of envelope, which I would assume to 
be -- was it empty? A. It was empty at the time. 

Q. You took that piece of empty envelope, then, and took that over 
to your automobile, did you? A. I did. 

Q. Put it in your glove compartment? A. Yes, sir. | 

Q. Will you tell the jury why? A. It was my intentions to find 


out its importance. 
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Q. Your intentions to find out what ? A. Its importance. 


Q. Its importance? A. Yes, sir. 
Q. Well, now, this was on the weekend before May 10th. Did you 
find out its importance? A. It slipped my mind. I forgot it, evidently. 


Q. Asa matter of fact, Mr. Defendant, you sat down and copied 
that out of a phone book when you placed that call on Sunday night; now. 
is that not the fact? A. No, sir. 

MR. TITUS: Isee. No further questions. 

MR. SUSSHOLZ: No further questions. 

THE COURT: You may step down. 

sd x x * * 

MR. SUSSHOLZ: I move for a judgment of acquittal upon the 
ground that, taking the most favorable view of the Government's evidence 
and all reasonable inferences logically flowing from them, nevertheless 
there is no basis upon the whole evidence for a jury, except in terms 
of speculation or guesswork, to render a verdict of guilty beyond a 
reasonable doubt. 

Under the law, if the Court please, and I rely upon Carter v. 

United States in 102 U.S. Appeals D.C. and, of course, the Curley case, 
with which no doubt the Court is entirely familiar, the jury cannot render 
a guilty verdict unless the hypothesis of guilt flows naturally from the 
facts proved and be consistent with them all. 

Now, it is our position, if the Court please, that in this case certain 
events and facts have occurred which renders it improbable as a matter 
of law that Lucille Moore was, in the words of the statute, ''subjected 
to sexual intercourse forcibly and against her will, without her consent, 
either express or implied.” 

Of course, it is undisputed sexual intercourse occurred in the 
District between the complaining witness and the accused. It is also 
undisputed that no physical force was used by the accused at the time 
and place intercourse occurred. It is further undisputed that Mrs. 


Moore consciously submitted to sexual intercourse and did not resist. 
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Admittedly, in order for the act to constitute rape, the force need 


not be physical, it is legally sufficient if at that time the complainant 
acted in fear of her life or grave physical or bodily injury. However, 
as we know, fear or such essential fear is negated if the consent to the 
act was given by Mrs. Moore. 

The consent, we submit, if the Court please, need not be express 
or by word of mouth, for it may be implied or inferred from submission 
to the act or non-resistance or assistance, unaccompanied by fear, or 
it may be inferred from the surrounding circumstances, such as a 


failure to summon help or to flee, if reasonable opportunity existed to 


The difficulty with this case, if the Court please, from the stand- 
point of Mrs. Moore, is this: The law requires, before a life be taken, 


flee or to resist. 


or before conviction for a sex offense, that there be corroboration, not 
of each and every fact, event or occurrence, as testified to by the 
complainant, but there be substantial corroboration of some of the 
essential elements of the offense. | 

THE COURT: Now, Mr. Sussholz, I don't feel that this | is a case 
where the Court could grant your motion, and I think it is a case to be 
submitted to the jury. | 

MR. SUSSHOLZ: Very well, Your Honor. 

* * * * *| 

MR. SUSSHOLZ: Now. Your Honor, in terms of the special 
prayers, I have here, with this sole apology to the Court, I have not had 
the opportunity of proofreading them as to grammatical accuracy or 
typographical accuracy, due to the pressure of participation in this trial. 

Now, I have here eleven special prayers which I herewith submit 
to the Court, and a copy to counsel far the Government. | 

I might say further. Your Honor, I have here, in addition to the 
ones I have just submitted, another small group prepared by my 


associate counsel which I will now separate. 
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THE COURT: Mr. Sussholz, you have here in No. 6 something 
about statements which were made and finding whether they were 
voluntarily made. This man hasn't testified that any statement he made 
was made involuntarily or that he made it as a result of duress or 
coercion or a promise or anything else, so what is there in this case 
that you could base such an instruction on? 

MR. SUSSHOLZ: There is in this case, Your Honor, irrespective 
of whether he testified they were made voluntarily -- whether he 
testified to the voluntariness or non-voluntariness of these possible 
incriminating links. 

THE COURT: Let's take it point by point. 

He hasn't said that anybody promised him anything, has he? 

MR. SUSSHOLZ: No. 

THE COURT: He hasn't said that anybody exercised any acts of 
violence on him? 

MR. SUSSHOLZ: No. 


THE COURT: And he hasn't said he was coerced into saying it? 
MR. SUSSHOLZ: Yes, he has said that, Your Honor. 


Now, in terms of the coercion, one thing the Defendant did testify 


to, that in the car, in the Squad Car going from his home to the Police 
Headquarters, an officer accompanying Sergeant Kennedy said to him, 
“Talk and talk fast, you are in serious trouble.” 

Now, I contend that does constitute an act of coercion. That is one. 
Shall I continue ? 

THE COURT: Yes. 

MR. SUSSHOLZ: We don't in this case claim physical duress. 
We do in this case claim legal duress, in terms that the Government or 
the Police, rather, first, violated the Mallory rule, the express pro- 
visions of the Mallory rule as laid down by the Supreme Court. 

We have the testimony of Sergeant Kennedy on this witness stand 
that he did take the accused to Police Headquarters and took him 
upstairs, (a) for the purpose of getting evidence to turn over to the 
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United States Attorney's Office and for the purpose of getting byidence 
to be used against the accused in a trial. | 
Besides that, it is our position, Your Honor, that by the Govern- 
ment's own case, in the home of the accused, and taking the aogt 
favorable view of that, Sergeant Kennedy said, "I advised the accused 
of his legal rights, I advised the accused of his right not to say 
anything, and that anything he said may be used against him.’ ‘ 
However, it is our position that this did not go far enough, that 
what was not told to the accused are a number of other rights, all of 
which appear and I hereby incorporate in my statement to the|Court. 
THE COURT: Mr. Sussholz, I don’t know of any authority that 
says that he has to be told. It is one thing to have a practice, ‘but what 
is your authority for the proposition that he has to be told ? 
MR. SUSSHOLZ: Well, first, if the Court please, I rely upon 
Rule 5(c) of the Federal Rules of Criminal Procedure. 
THE COURT: Well. that wasn’t what I asked you. 
MR. SUSSHOLZ: You are asking me what I am relying upon in 
saying he should be informed of his rights? Maybe I misunderstood. 
THE COURT: Yes, I asked for some citation. | 
MR. SUSSHOLZ: My first citation would be the opinion of the 
Supreme Court in the Mallory case in which the Supreme Court in 
denouncing, or rather, in throwing out Mallory's alleged admissions, 
pointed out he was not advised of his right to counsel, he was not advised 
of his right to be taken for a preliminary hearing, and so forth. 
Now, I also rely upon, the immediate case I can recall, the 
minority opinion in a 5-to-4 decision of the United States Court 


of Appeals for our Circuit in the Jones case which was decided several-- 
THE COURT: What is the citation for the Jones case? | 
MR. SUSSHOLZ: Your Honor. it was decided about two weeks ago, 


I am unable to give a citation in terms of a volume. 


THE COURT: Do you know the number or the date ? 
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THE COURT: Mr. Sussholz, you have here in No. 6 something 
about statements which were made and finding whether they were 
voluntarily made. This man hasn't testified that any statement he made 
was made involuntarily or that he made it as a result of duress or 
coercion or a promise or anything else, so what is there in this case 
that you could base such an instruction on? 

MR. SUSSHOLZ: There is in this case, Your Honor, irrespective 
of whether he testified they were made voluntarily -- whether he 
testified to the voluntariness or non-voluntariness of these possible 
incriminating links. 

THE COURT: Let's take it point by point. 

He hasn't said that anybody promised him anything, has he? 

MR. SUSSHOLZ: No. 

THE COURT: He hasn't said that anybody exercised any acts of 
violence on him? 

MR. SUSSHOLZ: No. 

THE COURT: And he hasn't said he was coerced into saying it? 

MR. SUSSHOLZ: Yes, he has said that, Your Honor. 


Now, in terms of the coercion, one thing the Defendant did testify 


to, that in the car, in the Squad Car going from his home to the Police 
Headquarters, an officer accompanying Sergeant Kennedy said to him, 
“Talk and talk fast, you are in serious trouble.” 

Now, I contend that does constitute an act of coercion. That is one. 
Shall I continue? 

THE COURT: Yes. 

MR. SUSSHOLZ: We don't in this case claim physical duress. 
We do in this case claim legal duress, in terms that the Government or 
the Police, rather, first, violated the Mallory rule, the express pro- 
visions of the Mallory rule as laid down by the Supreme Court. 

We have the testimony of Sergeant Kennedy on this witness stand 
that he did take the accused to Police Headquarters and took him 
upstairs, (a) for the purpose of getting evidence to turn over to the 
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United States Attorney's Office and for the purpose of getting evidence 


to be used against the accused in a trial. 

Besides that, it is our position, Your Honor, that by the Govern- 
ment's own case, in the home of the accused, and taking the most 
favorable view of that, Sergeant Kennedy said, "I advised the accused 

of his legal rights, I advised the accused of his right not to say 
anything, and that anything he said may be used against him.” | 

However, it is our position that this did not go far enough, that 
what was not told to the accused are a number of other rights, all of 
which appear and I hereby incorporate in my statement to the Court. 

THE COURT: Mr. Sussholz, I don’t know of any authority that 
says that he has to be told. It is one thing to have a practice, but what 
is your authority for the proposition that he has to be told? | 

MR. SUSSHOLZ: Well, first, if the Court please, I rely upon 
Rule 5(c) of the Federal Rules of Criminal Procedure. | 

THE COURT: Well. that wasn‘t what I asked you. | 

MR. SUSSHOLZ: You are asking me what I am relying upon in 
saying he should be informed of his rights? Maybe I misunderstood. 

THE COURT: Yes, I asked for some citation. ! 

MR. SUSSHOLZ: My first citation would be the opinion of the 
Supreme Court in the Mallory case in which the Supreme Court in 
denouncing, or rather, in throwing out Mallory’s alleged admissions, 
pointed out he was not advised of his right to counsel, he was not advised 
of his right to be taken for a preliminary hearing, and so forth. 

Now, I also rely upon, the immediate case I can recall, the 

minority opinion in a 5~to-4 decision of the United States Court 
of Appeals for our Circuit in the Jones case which was decided several-- 

THE COURT: What is the citation for the Jones case? 

MR. SUSSHOLZ: Your Honor. it was decided about two weeks ago, 
Iam unable to give a citation in terms of a volume. | 


THE COURT: Do you know the number or the date ? 
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MR. SUSSHOLZ: I do not know the number, but the date was 
November 19, 1961. The 5-to-4 opinion there, I rely not only on what 
the minority had to say, but also the majority, in this sense, Your 


Honor, in the Jones case, which I know Your Honor will immediately 


recall, he was convicted of murder in the first degree and there the 
prosecution brought out at the time of his arrest, he stated, "Get me 

a cigarette;*and"I want to calla lawyer.” That is all he stated. The 
majority said that was all right because that was not incriminating, as 
far as they ruled upon that case. However, it is our position from what 
both the minority said and the majority, as applied to this case, where 
Sergeant Kennedy testified that when the accused was arrested, he 
denied being out with a girl I believe the Sergeant testified the accused 
told him he had gone to some grill somewhere and then, further, the 
Sergeant testified that the accused denied being with Lucille. 

He said he had been with a girl named Thelma at Haines Point. 

Now, it is my contention, rather, our contention, Your Honor, that 
these items as well as others convered by Sergeant Kennedy could be 
used and probably will be used by the prosecutor in closing, as tending 
to provide an element of the crime, to wit, consciousness of guilt or, 
put another way, the crimmal intent. 

THE COURT: What is the incriminating statement that you claim 
this man made? I notice you refer in your suggested prayers to in~- 
criminating statements. 

MR. SUSSHOLZ: I think I phrased it this way, Your Honor: If 
the jury feel or believe that the accused did make incriminating state- 
ments. Now, Your Honor is asking me what are the incriminating state- 
ments I possibly allude to, is that correct ? 

THE COURT: Yes, that is what I am asking you. 

MR. SUSSHOLZ: First, that the accused, according to Sergeant 
Kennedy, when he was arrested, said to the police he had not been out 
with a girl that night. He had gone to Jeff's Grill and from there had 


come home. 
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THE COURT: Well, that is not an incriminating statement, is it? 

MR. SUSSHOLZ: Yes, Your Honor, unequivocally I say it is, 

Your Honor, in this respect: An element of this offense is malum in se, 
the criminal mind, the criminal intent, besides the commission 
of rape, and I submit criminal intent is consciousness of guilt. 

Now, the jury can surmise from that that if he had intercourse 
with consent, why, then, did he deny that when the police apprehended 
him? They could therefore use that as an incriminating link in the 
chain of evidence. That is Point 1. 

Point 2, the Sergeant testified, I believe, that going from the 
house to the Police Headquarters, the accused was examined or in- 
terrogated and he said he had intercourse that night with a girl named 
Thelma at Haines Point. The jury can conceivably use that and I know 
the Government will probably refer to that in its closing in terms of 
saying if this man believed he had done no wrong that night, believed he 
had had intercourse with permission and not forcibly, why would he have 
told the police, if they believe that statement of Sergeant Kennedy, why 
would he have told the police, "I was with a girl named Thelma at Haines 
Point"? | 

Another possible incriminating link is this, Your Honor: The 
Sergeant testified he asked him, "Do you know Lucille,” and the Sergeant 
claimed that Mr. Lynch answered, "Yes, I know her."' And the Sergeant 
was testifying in terms that he was lying that he knew this girl, when 
actually he didn't know her. That could be considered an incriminating 
link. | 
Then, further. the Sergeant testified as to what took place at the 
confrontation at Police Headquarters when Lucille Moore confronted 
the accused. We submit that that could be used by the jury as incrim- 
inating links. | 


Finally, what the Sergeant testified occurred in the Sex Squad 


room, that even though the accused admitted intercourse with Lucille, 


there were discrepancies in his story. 


i 
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Now, that is what Iam pitching this instruction on and, as Your 


Honor noticed, in Prayer No. 5, lam asking for a ruling as a matter of 


law, andin Prayer No. 6, I submit that it is a question for the jury that 


if they believe that Sergeant Kennedy told the truth as to these alleged 
statements by the accused, then I submit they must determine under 
proper instructions from the court whether they were voluntary and 
that they should be instructed what were the legal rights of the accused 
at the time of his arrest, and the question for them becomes: Were 
his legal rights violated or did he knowingly waive or was he knowingly 
conscious of his rights and waived his rights and made the statements 
voluntarily ? 

I have said all about it I can, Your Honor. 

x x * « * 

MR. TITUS: I couldn't possibly think of any way to disagree more 
with the statements made by Defense counsel and I am sure the Court 
thought I felt that way, when he asked the Court to instruct this jury 
with regard to his instructions on Instruction No. 5: 

“If the jury find that the accused, at the time of his arrest 
in his home or thereafter, in response to interrogation by the police 
or to confrontation by Mrs. Moore, made any statements which 
you believe may have tended to incriminate him, you shall never- 
theless ignore such statements entirely in your deliberations 
because they were not voluntarily made with full knowledge, and 
protection, of his legal rights.” 

The Court was perfectly correct when the Court asked Mr. 

Sussholz for some authority which said or specified that a De- 
fendant must be advised in any particular way by a police officer prior 
to the time the police officer talks with him after an arrest. The 
Mallory case never made any such holding, Mallory was based on 
illegal detention in violation of Rule 5(b). 

Rule 5(c) which counsel refers to has to do only with the 
Commissioner, the committing magistrate advises the defendant at the 
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time the defendant is brought before him. It has nothing to do with the 
haste implied in the prior rules under Rule 5, requiring that the police 
without undue delay or within an immediate reasonable time, bring the 
defendant before a committing magistrate. | 

More particularly, Your Honor, you put your finger right on the 
crux of the matter in this case. The Defendant himself has taken the 
stand and by the Defendant's own testimony, he has stated nothing that 
would come within the purview of the Mallory rule by way of any force, 
coercion, or, more particularly, of any admission he made other than 


the fact of sexual intercourse. He has denied the implications of rape 


completely in this case in the statements he made to the police, and in 
no part of his testimony does he allege he made the statements because 
he was coerced. He stated from the very beginning he had relations 
with Mrs. Moore, but denied they were by force. 


Your Honor, there isn't one statement that is made here by the 
Defendant which would lead the jury or any other reasonable person to 
believe there was an admission or confession. As a matter of fact, it 
was a specific denial and as to its being made by any force or coercion, 
there is nothing to suggest that, in any of the testimony by the police or 
by the Defendant. | 

So I would submit to the Court that the Court could not possibly 
tell the jury that they must ignore any statements made by this De- 
fendant. By all admissions, they were made freely and voluntarily and 
they do not constitute admissions, they constitute a specific denial of 
rape. | 

And besides, Your Honor, there is no law and no case that requires 
the police to advise him of his legal rights, not one case on the books, 
and I would like to find one, the majority opinion of any court which so 
requires the police to do. 

THE COURT: I think in Texas they do, I think there is some 


requirement there. 
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MR. TITUS: They may in Texas as part of the state law. Iam 
speaking to the Court in reference to the fact this is a Federal juris~ 
diction, that there has not been one case and I will challenge counsel 
or anyone to show an opinion that is not mere dicta, Iam not speaking 
of the fact the Court, in minority, might have said it may be preferable. 
And in this case, the police did advise him, but I submit there isn't one 

case that can be shown that requires the police to make that legal 
advice, as it is called, to a defendant. 

x x *x * * 

MR. TITUS: That is right, Your Honor. Your Honor, this 
instruction requested by counsel's Instruction No. 2 is not only not the 
customary instruction given by these courts, but I have never heard it 
given in these courts since I have been here. I know of no foundation 
for it, in either one of those cases, as an instruction by the Court to 
the jury. 

May I have a moment to read further with regard to the next 
instruction ? 

THE COURT: Yes. 

MR. TITUS: I object to that, too, Your Honor. There is no case 
supporting that. If Your Honor has given and does give the ordinary 
and usual instruction with regard to corroboration in sex cases, in 
rape cases, I would submit that your instruction is a lot more appropriate 
than this; I think this goes far beyond the purview of a court to tell the 
jury: 

"If you find substantial discrepancies in her story which 
have not been explained to your complete satisfaction, you are 
required to take this into account in determining whether her 
charge of rape is sustained.” 

I don't think that is the law at all, Your Honor, that the Court 


must so instruct the jury. I would ask the Court to give its customary 


instruction on corroboration in rape cases. 
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| 
Your Honor, with regard to criminal intent, again I say to the 
| 


Court, if the Court has and does cover the criminal intent -- in his 
instruction he cites the Morissette case as authority for the propos- 
ition that the Court should instruct: | 
"There must have been the concurrence of an evil-meaning 
mind with an evil-doing hand." | 
I leave it to the Court's discretion on that, but I think there are 
far better instructions on intent than occurred in these two cases. 
THE COURT: Now, No. 5 contemplates that the Court tell the 
jury that the statements that the Defendant made were made involun- 
tarily. 
MR, TITUS: And should be ignored, Your Honor, which I have 
argued to the Court before as telling the jury, in effect, to ignore the 
statements the police testified to. I don’t think the Court could or would 
do that. | 
THE COURT: No. 6 seems to be along the same line. | 
MR. TITUS: Yes, Your Honor. I don't think it is within the Court's 
prerogative to tell the jury about the fact that a statement being made 


voluntarily or involuntarily, once it is instructed on the fact that a 
statement must be made freely, without force or coercion, if the state- 
ment is believed to be a statement of admission or confession, that is 
an incriminating statement. But to go into this business of telling the 
jury: | 
"And you shall find that such statements were not volun- 
tarily made if in making them the accused either acted through 
fear of the police. or without full and conscious knowledge of all 
of his legal rights. or without full protection of all his legal 
rights." | 
I submit to the Court that 1s ambiguous and trying to include in 
here the fact the police should have instructed him more fully on his 


legal rights. There is no case to support that. 
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THE COURT: On this No. 7, Mr. Sussholz, you know the Supreme 
Court has decided in a case that if the Court fully instructs on reason~ 
able doubt, that it isn't necessary to give this No. 7. 

MR. SUSSHOLZ: I believe that case precedes Carter v. United 
States in 102 U.S. Appeals D.C. 

THE COURT: Well, I don’t think the Court of Appeals could over- 
rule the Supreme Court. 

No. 8 seems to be all right, just by a hasty glance at it. 

MR. TITUS: I have no objection, Your Honor, to that. May I 
be heard on No. 9, Your Honor? 

THE COURT: Yes. 

MR. TITUS: No. 9, I think would be a very great detriment to 
his Defendant, if the Court gave it. The instruction that counsel asks 

616 for reads: 
“Unlike the burden of proof imposed upon the Government, 

the Defendant is not required to prove his defense beyond a 


reasonable doubt. It is sufficient if the accused introduces such 


credible evidence of his defense that you are left with a reason- 

able doubt in seeking to reach a conclusion that he raped Mrs. 

Moore.” 

THE COURT: I don’t think the Defendant has to produce any- 
thing at all. 

MR. TITUS: This implies to the jury that it is sufficient if he 
disproves the Government's case, that is what it amounts to, and he 
is being unfairly burdened if he has to do that, and neither of these cases, 
Your Honor, Levine and McKenzie, include that as an instruction to be 
given to the jury; they are probably talking about it in dicta in the case. 

Your Honor, may I be heard on No. 10? 

THE COURT: Yes. 

MR. TITUS: Your Honor should not be required by any instruction 
to single out certain parts of the evidence and comment on those to the 
exclusion of other parts and that is what counsel is asking you to do in 
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this instruction. If Your Honor is going to comment on any facts at all, 
I submit that the Court should be, in all justness, required to| comment 
on the facts of each side, and I think that is an inappropriate thing to 
request; so I would not request it and I don't think counsel should 
request that his side of the case be given extra importance by 
the Court. Actually, he is asking for a factual instruction rather than 


| 


a legal instruction here, Your Honor. | 
* * * x * | 


MR. SUSSHOLZ: Yes. Now, with respect to Prayer No, 3, I 
stand on it. Prayer No. 4. I stand on it. Prayer No. 5, I stand on it. 
Prayer No. 6, Your Honor has asked me for a case. I would like to 
cite to Your Honor, in addition to Jones, more particularly, Goldsmith 
v. United States, by comparison, I am citing that by comparison. 

THE COURT: What is the citation? 

MR. SUSSHOLZ: 107 U.S. Appeals D.C. at page 305, in which our 
Court of Appeals held interrogation cannot be for the purpose of eliciting 
damaging statements to support an arrest. | 

Now, Your Honor has stated in Texas it is required that the 
accused be informed of the charge against him by the arresting officer. 

THE COURT: I don't say what it is there, I know that they have 

some special statutory provision and I just remember that. What 
it is precisely, I don't recall. ! 

MR. SUSSHOLZ: Yes. I would merely like to mention, ee 
Honor, that the Congress of the United States, in the United States Code, 
with respect to the Armed Forces, that section dealing with the Armed 
Forces has laid down the rules as to what the accused ina criminal 
proceeding must be informed, and I submit they are the very same 
considerations that appear in 5(c) of the Criminal Rules. 

THE COURT: 5(c) has something to do with appearances before 
the Commissioner. | 

MR. SUSSHOLZ: What is that? | 


| 


THE COURT: (5(c’ has something to do with appearances) before 


the Commissioner. 
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MR. SUSSHOLZ: Yes, absolutely. Iam merely saying that the 
United States Code provision sets forth the congressional intention 
that the accused be advised of his legal rights before being called 
upon to make any statements. 

Now, No. 7, I stand on. No. 8,1 stand on. No. 9 is I believe a 
direct quotation from the Levine case. 


No. 10 I stand on. 
No. 11, I feel that what Your Honor has said about the Supreme 


Court and the good character rule doesn't go far enough, in that there 
are other provisions in this prayer that I think are applicable to this 


case. 


[ Filed Feb. 20, 1962] 


623 Washington, D, C. 
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x * = * 
THE COURT: All right. 
Now I would like to tell you what my ruling is on these instructions. 
Defendant's No. 11s denied. Defendant's Nos. 2, 3, 4, 5, 6 and7 


are denied. No. 8 is granted in substance; 9, 10, 11 and 12 are denied. 
No. 13 is granted in substance, as is 14, 15, 16, 17 and 19; No. 18 


is denied as repetitious. 


Now, I would like to say that with respect to your request, Mr. 


Sussholz, that a missing witness instruction be given, if you are re- 
ferring to the officer, Officer Holden, he was here and was iden- 
tified and you knew that at the time your case began, so you could have 
called him if you had wanted to; therefore, I don't think I could tell the 
jury that he was peculiarly available to the Government. I think you 
could have called him, if you had wanted to, so I don't expect to give 
any missing witness instruction. | 
Now, also, I would like to say, with respect to your requested 
Instruction No. 6, relating to incriminating statements, the only ad- 
mission that I can recall is the admission that he had relations with 
the complaining witness and that admission was made, as I recall it, 
in the automobile on the way down here for the first time and) of course, 
that is what he has testified to here on the stand. Now, there was no 
testimony by anyone that any statement was made as a result of an in- 
ducement or threat or coercion or anything of the kind. | 
Now, it is true that after the Defendant got down to Police Head- 


quarters, that he was confronted with the complaining witness, but I 
don't recall that he made ary different statement there from what he 
had made at the time that he was in the police car being brought down, 
and certainly they couldn't take him to a committing magistrate before 
he got down here. 
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Now, as to this point about the Defendant being confronted with 
the complaining witness, all that the police had was the number of this 
man's car and I think that before the police put the Government 


to the expense of a prosecution, that at least they have an obligation 
to have a woman, who claims that she has been raped, identify the 
individual, because even though it was the Defendant's car, it might have 


been someone else that was in the car. So, so far as I know, the only 
thing that you have in the evidence was this statement that you say that 
the police officer made, to talk and to talk fast. 

Now, another thing, those questions that you raise in No. 6 about 
what the policeman should have told him of his rights, now, the police 
officer testified what rights that he says he told him about. The 
Defendant says he didn’t tell him about any of them; so that is a point 
to be argued, but certainly there is no law that says that the police 
officer has to tell him of his rights, and I think that in this No. 6, 
you are trying to argue the question of whether the going before the 
magistrate was prompt or not, and I don't think that is a question for 
the jury. 

Now, what admissions do you have reference to, other than this 
one that he had relations with the complaining witness? Now, asl 
recall it, there was something said about a ring, but in checking the 
complaining witness’ testimony, she said that the ring was given back 
to her when she got out of the car, so I would just like to be clear on 
what you have in mind. 

MR. SUSSHOLZ: First off, if the Court please, the Court's 
statement that the complaining witness so testified is correct, but 
Sergeant Kennedy testified, I say, that he interrogated the accused in 
the office of the Sex Squad after Lucille Moore identified him. 

THE COURT: I know you say that. What I am trying to find out 
from you, to make a long story short, is: What are the admissions? 
There are no confessions, surely. 

MR. SUSSHOLZ: There are no confessions --~- 
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THE COURT: -- because a confession is of the offense, the only 
thing there could be would be admissions. I am trying to get you to 
tell me what you claim the admissions were. | 

MR. SUSSHOLZ: No. 1, using the word "admission," I would 
rather use the phrase "incriminating link." ! 

THE COURT: I don't think I can use the phrase "incriminating 
link." When I explain something to the jury, I have to tell them what 
I am talking about, and I don't think they would know, just to say an 
incriminating link, what it is we are speaking of, and it has t be told 
them in language that they can understand. 

MR. SUSSHOLZ: Sergeant Kennedy said Lynch told hith he kept 
the ring. Now, that is inconsistent with what Mrs. Moore testified. I 
know that, but still it is for the jury to determine as to inconsistencies 
between the prosecution's case, which is true or not. ) 

THE COURT: My recollection is that the complaining witness 
said that he did take it, but that when she got out of the car, be gave it 
back to her. 

MR. SUSSHOLZ: Correct. But Sergeant Kennedy said -- 

THE COURT: All right, you consider that is one of the admissions 
that the police officer said that the Defendant made. 

MR. SUSSHOLZ: Yes, that is one. | 

THE COURT: What is the next one? 

MR. SUSSHOLZ: No. 2 is that Sergeant Kennedy said Lynch told 
him in the squad car, "I had intercourse with a girl named Thelma at 
Haines Point." I suggest that that constitutes an admission with quo- 
tation marks on it. 

THE COURT: Listen, you have to be very careful about this type 
of thing. In telling them about an admission, you tell them if the ad- 
mission was freely made, they are to consider it; but if it wasn't freely 

made, they are not to consider it. Well, even if he had intercourse with 
Thelma, that wouldn't be something they were to consider in this case 
because it is not before them. 
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MR. SUSSHOLZ: I cannot disagree more vigorously with Your 
Honor and I don't think I made myself clear to the Court. Your Honor 
please, this jury has to be told, I submit, that the mental frame of 
mind of Lynch that night is an essential ingredient of the case. 


THE COURT: I certainly don't expect to tell them that. I expect 
to tell them what the essential elements of this offense are. 

MR. SUSSHOLZ: Does Your Honor intend to instruct the jury on 
criminal intent? 

THE COURT: No, I don’t. I expect to tell them what the essential 
elements of this offense are. 

MR. SUSSHOLZ: Your Honor is not going to instruct the jury on 
criminal intent in this case? 

THE COURT: No, except as to tell them what the essential 
elements of this are. 

MR. SUSSHOLZ: If Your Honor is not going to instruct the jury 
on criminal intent along the lines of the proposed prayer here, Iam 
entirely wrong in what 1 am arguing. I am wrong in what I am arguing, 
but I submit the court is wrong in refusing to instruct on criminal in- 
tent or consciousness of guilt. 

THE COURT: Consciousness of guilt? If aman rapes a woman 
forcibly and against her will, that certainly involves a criminal offense. 

MR. SUSSHOLZ: The Supreme Court and the United States Court 
of Appeals has held as reversible error to refuse to instruct the jury in 
this kind of case, or any other kind of criminal case, known as malum 
in se under the common law as distinguished from malum prohibitum. 

THE COURT: I am going to tell them what the essential elements 
are under this offense and that is all that is required. 

MR. SUSSHOLZ: If you are not going to instruct them on criminal 
intent, then I am wrong. 

THE COURT: What are you talking about, what would you expect 
them to be told? 

MR. SUSSHOLZ: Not only the statutory definition of rape but, 
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in addition, they must find, if they believe the accused so acted, raped 
Lucille Moore, forcibly and against her will, they still must acquit him 
unless they find at the same time he had criminal intent to commit that 
act; that is, he must have then realized he was acting against'her con- 


sent, That is the critical issue of this case. 

THE COURT: Of course I expect to tell them that; it is an essen- 
tial element that he act without her consent, that is one of the! elements 
of it, 


MR. SUSSHOLZ: Absolutely. But Your Honor please, I agree 
with the Court, but I am saying he must have known it was without her 
consent, | 

THE COURT: Do you believe a man could have sexual intercourse 
with a woman, forcibly and against her will, without knowing what he 
was doing, unless he was insane? 

MR. SUSSHOLZ: I believe a man can have sexual intercourse 

with a woman who feels she is being raped, without him knowing 
he is raping her, or without him knowing she so feels. If she fails to 
resist and from the surrounding circumstances, she means no but she 
Says yes, I say he could not have committed rape. The legal issue is 
this -- according to the prosecution's case, Lynch had no reason to lie 
to the police. | 

THE COURT: I wonder if I could find out what these admissions 
are. We don't have a lot of time. 

MR. SUSSHOLZ: I will ask you specifically, shall I begin with 
the house or the Sex Squad? 

THE COURT: Begin anywhere you please; just tell me what you 
claim that he said. 

MR. SUSSHOLZ: In his home, the police say Lynch sa he had 
not been out with a girl that night, he had been at Jeff's Bar and he got 
home around 1:00. I say that is one of the statements that falls within 
the ambit of Prayer 6. 

Two, that in the car, Lynch allegedly said that he did not know 
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anyone named Lucille, he had been out with a woman that night, her 
name was Thelma, and he had had intercourse with her at Haines Point. 
That is two. 

Third. that he allegedly said in the car, he knew Lucille and 
conveyed the impression to the police, by the way he said it and what 
he said, he knew her before that night; to the extent that the police then 
said to him, "You are lying. You don't know her." 

The next statement was during the confrontation -- I keep mis- 
pronouncing that word -- during the confrontation. 

THE COURT: It is a hard word. 

MR, SUSSHOLZ: It shouldn't be for a lawyer. 

By the time he was confronted by Lucille Moore in the line-up, 
he said allegedly, (a), “Why are you doing this to me?"; (b), he in- 
dicated there and then that he knew her from the Southwest Section of 
the city. 

That, I say, is again one of those admissions. 

Next, that he said in the Sex Squad office or room, in the pre- 
sence of five or six detectives, that he kept the ring belonging to 
Lucille Moore. 

THE COURT: Well, I shall refer to this one statement which the 
Defendant says that the police made, to talk and to talk fast, and will 


comment that if they consider that that was involuntarily made under the 


circumstances, that they may disregard whatever was said at that time. 
But some of these things that you are talking about, I certainly couldn't 
consider as even an admission. 

MR. SUSSHOLZ: There is one question I have, Your Honor, as 
to Your Honor's procedure. I have never before tried a case before 
Your Honor that went to the jury. It is my position, Your Honor, under 
the law that a lawyer, after having made known his proposed prayers 
and having had express rulings from the Court, it is taxing to the Court 

that after the jury goes out, that he should be required to come 
back to the Court and say, "Your Honor, now, Prayer 1, Prayer 2," 
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it should be understood, with the Court's permission, that I object to 
the Court's rulings on the prayers now, and that these objections are 
deemed automatically renewed when the Court concludes its charge. 
THE COURT: Mr. Sussholz, I will give you an opportunity to 
state that you take exceptions to all of these rulings of the Court denying 
the prayers that you want. However, since you don't know what the 
Court is going to say, you are hardly in a position now to make your 
objections or requests, so you will be given that opportunity, 
* * * * * | 
OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 
MR. TITUS: May it please the Court, ladies and gentlemen of 
the jury: | 
* *x *x * * | 
What next? He gets in the automobile and he is driving, he is 
being taken to Police Headquarters. As he walks through the garage 
at Police Headquarters, he says, "I had relations witha woman named 
Thelma." | 
Now, of course, you would have to believe, to believe him, that 
the police just took that name out of left field, pulled it out of the sky, 
made up the name Thelma and just said he said it. "I had relations 
with a woman named Thelma at Haines Point." That is it. _ 


Then moments, minutes, or whatever you may want, later, he 


says: "All right, I had relations with Lucille, but it was with permission, 
it was not" -- | 

Your Honor, may the Court indulge me a moment? | 

THE COURT: Yes. 


(Mr. Titus moved his files to the opposite side of counsel table 
from Defendant and his counsel.) 


MR, TITUS: "But it was not by force, the relations I had were 
with consent." Now, we have one, two, three totally inconsistent state - 
ments made within a short period of time between the time he was 
arrested at his home and the time he was confronted with this young 
woman at the Sex Squad headquarters. Do you not have a right to ask 


yourselves why? | 
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All right, throw the police officers’ testimony right out of the 
window; after all, they are police officers. reject it, throw it out. But 
do you have to ask yourselves why am I going to throw it out? Because 
the Defendant wants me to. 

Then ask yourselves why would he lie? You'd lie because you 
were guilty. You'd lie because your mind knew you were guilty, and 
you'd think up an answer. You'd think up an answer to any challenges 
from then on. 

He knew he would see her again, under those circumstances, 
when he was arrested. He realized he couldn't stand by the story of not 
having been with her that night, because he knew there was too much 
against that, so he finally came around, "Oh, yes, I had relations with 
her, but it was with consent.” 


MR. TITUS: The police have no duty under law to advise this 
Defendant of any legal rights. Now, I have said it. But in this case, 
you even heard he did. Moreover, this was not after any lengthy de- 
tention, this was not after any holding of him in bondage, these were 
statements made by this Defendant immediately upon his arrest in his 
home, inacar, and at the police station. 

Now, the police officers had to throw another word in here, too; 
they had to throw “Thelma” in here. But nowI am going to get to 


the thing I mentioned at the beginning of the argument, Freedman's 
Hospital. 


* x * 
THE COURT'S CHARGE TO THE JURY 
THE COURT: Members of the jury, when a case is tried to a jury, 
the Court consists of the judge and the jury, each has a separate function 
and responsibility. 
It is the duty of the judge to preside at the trial, to pass on 
questions of law as they arise, including the admissibility of offered 
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testimony and finally, at this stage of the proceeding, to explain to you 
the law applicable to the case, and you are bound and obligated to follow 
the judge's instructions as to the law. 
But you are the judges of the facts, you are the fact-finding body 
of the court, You are to decide what the facts are in this Cane: You 
are to determine what the facts are from the evidence. 
The evidence in the case consists of the testimony which you have 
heard from the lips of the witnesses who took the stand and also the evi- 
dence includes the exhibits in this case, and you may regard'as evidence 
in the case those inferences which to your mind logically and reasonably 
arise from the testimony in the case. | 
After you have determined for yourselves what the facts are in 
the case, you then apply to those facts the law as I shall state it to you, 
and then you arrive at a verdict. 


You are not only the judges of the facts in this case, but you are 
the judges of the credibility of the witnesses who appeared here before 
you. That means that you are to determine the credit and weight you 
will give to the testimony of each witness who took the stand. 

In judging the evidence, you must necessarily evaluate the tes- 
timony of individual witnesses; only thus can you determine the truth, 
and it is the truth that you must seek, Therefore, bring to this task 
your knowledge of human nature, your ability to judge men, their source 
of knowledge, their intelligence, their motives, their intentions, so 


that you may discern the real character behind the spoken word and 


measure its truth and accuracy. 
In passing upon the credibility of the witnesses, you have a right 

to consider the manner of testifying when the witness was on the stand, 
whether the witness was evasive, whether there was a tendency to dis- 
tort, whether the witness was frank and candid and fair in his or her 
testimony, whether the witness was contradicted on material facts, 
whether the witness had an interest in the outcome of the trial, whether 
the witness impressed you as a truth-telling individual or the contrary. 


And you may consider the probability or improbability of the testimony 
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691 of a witness, its reasonableness or unreasonableness in deciding what 
weight you will give to it, 

Now. you will recall that in this case the Defendant was a witness 
in his own behalf. In considering his credibility as a witness, you may 
take into consideration his interest in the outcome of the case. 

You may give to the testimony of each witness only the weight 
which in your judgment it is entitled to receive; that applies to each and 
every witness in the case. 

If you believe that any witness has wilfully testified falsely as to 
any material matter about which the witness could not reasonably have 
been mistaken, then you are at liberty to disregard the whole of the 
testimony of that witness or such part of it as you believe to be untrust- 
worthy. In other words, you may base your verdict upon that testimony 
which you do believe to be true. 

The fact that the Defendant has been indicted, is not to be taken 
as an indication of his guilt. The only purpose of the indictment is to 


inform a Defendant of the charge against him and to place him on trial, 
but the indictment in and of itself is not proof of any wrongdoing; it is 
merely an allegation of the charge against the Defendant. 


We have in'our law what is known as the presumption of innocence, 
and this is a substantial right under our law. In every criminal case, 

the accused is presumed to be innocent and so in this case, the 
Defendant Randolph E. Lynch is presumed to be innocent of the charge 
in the indictment. 

He is not required to prove himself innocent or to produce any 
evidence at all on the subject. In considering the testimony, you must 
consider and viewit in the light of the presumption of innocence with 
which the law clothes the defendant. It is a presumption that abides 
with him through the trial of the case. This presumption of innocence 
calls for the acquittal of the Defendant unless to the mind of the jury the 
Government by the evidence has established his guilt beyond a reasonable 
doubt. 
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The burden of proof in a criminal case is always upon the prose - 


cution, It is not sufficient to establish a probability though a strong one, 
arising from the doctrine of chance, that the fact charged is more likely 
to be true than the contrary, but the evidence must establish the truth 

of the fact beyond a reasonable doubt. 

A reasonable doubt is a doubt based on reason. It is at a doubt 
as would leave a juror's mind, after a careful and candid investigation 
of all the facts and circumstances, so undecided that he or she is unable 
to say that he or she has an abiding conviction of the Defendant's guilt. 
In other words, a reasonable doubt is such a doubt as, in the graver and 
more important transactions of life, would cause an ordinarily prudent 
person to hesitate and pause. 

The burden of proof which is on the Government does not require 
that the Government prove the Defendant's guilt to a mathematical or 
absolute certainty or beyond all possibility of mistake. What is re- 
quired is that the Government establish a charge beyond a reasonable 
doubt or to a moral certainty. 

A reasonable doubt, as I said, is a doubt based on Sasha: It 
may arise from the evidence produced at the trial or from lack of evi- 
dence. You are told this, if after an impartial comparison and consid- 
eration of all the evidence in the case, you can candidly say to yourself 
that you are not satisfied of the Defendant's guilt, then you have a rea- 
sonable doubt and under those circumstances, it would be your duty to 
return a verdict of not guilty. But if after such impartial comparison 
and consideration of all the evidence in the case, you can truthfully say 
to yourself that you have an abiding conviction of the Defendant" s guilt, 
such as you would be willing to act upon in the more weighty and impor- 
tant matters of life relating to your own affairs, then you have no reason- 
able doubt and under those circumstances, it would be your duty to return 
a verdict of guilty. | 

The law does not impose upon a Defendant the duty of producing 
any evidence. AsI have said, the Government has the burden of proving 
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the charge beyond a reasonable doubt, and a defendant has a right to 
rely upon the failure of the Government to prove the charge beyond a 
reasonable doubt. But now that all the evidence is in, it is the function 
of the jury to determine whether the charge has or has not been estab- 
lished beyond a reasonable doubt. 

You will recall that witnesses called on behalf of the Defendant 
gave testimony as to his good character. You are told that the cir- 
cumstances of a case may be such that an established reputation for 
good character would alone create a reasonable doubt, although without 
it the other evidence might be convincing. You are further told, how- 
ever, that evidence of good character is to be considered along with all 
the other evidence in the case. 

The weight you will give to the character evidence in this case, 
like all other evidence in the case, is for the jury. The jury may give 
to any evidence in the case that weight which the jury believes it is 
entitled to receive under all the circumstances as shown by the evidence. 
You are not to be controlled necessarily by the number of witnesses 
that have come before you, testifying either for the Government or for 
the Defendant. You are instructed that the testimony of one witness 
entitled to full credit is sufficient for the proof of any fact and may jus- 
tify a verdict, even though a number of witnesses testified to the con- 
trary, if upon the whole case, considering the credibility of witnesses 
which I have discussed with you and after weighing the various factors 
of the evidence, you feel they point to the accuracy and honesty of the 

one witness. 

Nowever, the law does not permit a conviction on a charge of 
rape on the basis of the testimony of the complaining witness standing 
alone. Corroboration of her testimony is required, according to the 
rules of law prevailing in the District of Columbia. Such corroboration, 
however, need not be by an eyewitness or witnesses. Eyewitnesses 
can hardly ever be obtained in regard to such an offense as rape. Cor- 
roborating circumstances may be sufficient corroboration. In other 
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words, there may be testimony of circumstances which, if believed by 
the jury, the jury may consider in the nature of corroboration. 

In this case there is testimony which, if believed by you, you may, 
if you deem it wise and proper, consider in the nature of corroboration, 
For instance, there was testimony to the effect that shortly after the 
alleged rape, the complaining witness complained to the police of what 
she said had occurred. There was also testimony to the effect that 
shortly after the alleged rape, the complaining witness was examined 
at a hospital and that the examination indicated that an intact sperm or 
male sex cell was found on her person in the area of the cervix or 
vagina. | 

Rape is a serious charge. The jury is not to let prejudice or sym- 
pathy enter into its consideration of the charge. As I have said, usually 
the only eyewitnesses to a rape are the persons involved in the act. 

696 Generally speaking, a rape charge is one that is of a kind easy to make 
and difficult to disprove; therefore, the jury should consider the testi- 
mony of the complaining witness with care. After you have done so, you 
may give it such weight as you think it is entitled to receive. | 

You are told that the circumstance that a rape charge thay be one 
difficult to disprove, should not deter the jury from rendering a verdict 
of guilty, if the jury is convinced beyond a reasonable doubt that the 
Defendant is guilty as charged. 

The indictment in this case alleges that on or about May 10, 1961, 
within the District of Columbia, Randolph E. Lynch had carnal knowledge 
of a female named Lucille P. Moore, forcibly and against her will. 

Rape is defined in the District of Columbia Code as having carnal 
knowledge of a female forcibly and against her will. The words "car- 
nal knowledge“ are synonymous with sexual intercourse. In plain lan- 

guage, rape may be defined as having sexual intercourse with a female 
forcibly and against her will. 


In order to make out the offense of rape as against the accused 
man, it is essential that the evidence should show and show beyond a 
reasonable doubt: 
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First. sexual intercourse by him with the female named, in 
the District of Columbia, on or about May 10, 1961; 

Second, that such sexual intercourse was committed by him 
with force; 

And third, that it was committed against the will of the said 
female. 
The Government is required to establish by the evidence beyond 

a reasonable doubt each and all of these three elements before you may 


convict. If each and all of these three essential elements be not so es- 
| 4 

tablished, then it would be the duty of the jury to acquit. 
As already indicated, one essential element of the crime of rape 


is carnal knowledge or sexual intercourse. By sexual intercourse is 
meant penetration of the sexual organ of the female by the sexual organ 
of the male. Full penetration is not necessary, but some degree of 
penetration is required. The slightest penetration is enough. If there 
is no penetration, there is no rape. 

In the offense of rape, an emission on the part of the male is not 
necessary. In other words, ejaculation or the discharge of a fluid on the 
part of the male is not necessary. 

In rape, aSI have said, force on the part of the man is an essential 
element of the offense and the sexual intercourse must be against the will 
of the female. Stated another way, no rape is committed unless carnal 
knowledge is accomplished by force and against the will of the woman. 

The law does not specify the particular amount of force necessary 
to constitute the element of force in the crime of rape. From the facts 
and circumstances of a case as shown by the evidence, the jury deter - 
mines whether force was applied. 

As I have said, in rape the sexual intercourse must be against the 
will of the woman involved. It must appear that she did not expressly 
or impliedly consent to the sexual intercourse, and that she resisted 
the sexual connection to the utmost of her physical ability or that her 


resistance waS Overcome or prevented by threats or means of putting 


| 
| 
193 | 
| 


her in fear of grave bodily harm. In other words, the burden is on the 
Government to establish beyond a reasonable doubt that the sexual 
intercourse was accomplished by force and against the will of the woman. 
If the jury should find beyond a reasonable doubt that the will of 
the complaining witness in this case was overcome by a threat or by other 
means producing in her such fear of grave injury or terror that she could 
not or dared not resist, then you are told that under such circumstances, 
it could not be said that she consented to the act of intercourse. 
Of course, it is for the jury to determine all of the facts in this 
case, whether there was sexual intercourse and, if so, whether it was 


had forcibly and against the will of the complaining witness. All of these 
are questions of fact for the jury to determine. | 

Now, the jury, in determining whether there was sexual inter- 
course with Lucille P. Moore forcibly and against her will, should take 
into consideration the place and surroundings of the alleged offense, 
whether it was night or day, the time thereof, what was said, the con- 
ditions then existing, the relative strength of the parties, whether a 
metal bar or a pistol or both were exhibited or involved and, if so, the 
extent and effect thereof, what the situation was as to visibility or lack 


of visibility, and all the circumstances shown by the evidence. Your 
attention must be directed to this single question and all extraneous 
matter must be laid aside except to the extent that it assists you in de- 
termining the main issue in this case, namely whether the act was com- 
mitted forcibly and against the will of Lucille P. Moore. 
If you find from the evidence beyond a reasonable doubt that on or 
about May 10, 1961, within the District of Columbia, the Defendant 
Randolph E. Lynch had carnal knowledge of a female named Lucille P. 
Moore, forcibly and against her will, then it would be your duty to 
bring in a verdict of guilty. But if you believe that the Defendant is 
innocent of the rape charge or if you find that the Government has failed 
to establish beyond a reasonable doubt any one or more of the essential 


| 
elements of the offense of rape as I have enumerated them for you, or 
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if you have a reasonable doubt about it. then it would be your duty to 

find the Defendant not guilty. 

Now, members of the jury, as you know, the Defendant in this 
case claims that whatever he did on the night in question, relative to the 
complaining witness, that he did with her consent. To state it another 
way, the Defendant in this case testified that he had sexual relations 
with the complaining witness, but he says it was with her consent. If 
you believe that he had sexual realtions with her and that it was with her 
consent, or if you have a reasonable doubt as to whether she e consented, 
then it would be your duty to return a verdict of not guilty. 

But if you believe beyond a reasonable doubt that the Defendant on 
the night in question, in the District of Columbia, had sexual intercourse 
with the complaining witness, forcibly and against her will, then it would 
be your duty to return a verdict of guilty. 

The law provides that if the jury finds the Defendant guilty of rape, 
it may add to the verdict the words “with the death penalty." The pun- 


ishment provided by law may be the death penalty or it may be imprison- 
ment for a term of years. The decision whether the death penalty is 

to be inflicted is made by the jury. The jury has the authority to deter- 
mine whether or not the death penalty should be inflicted in a rape case. 
The law does not set forth any rule defining or circumscribing the ex- 


ercise by the jury of its authority in this respect and the matter of its 
exercise is committed to the judgment and discretion and conscience 
of the jury. 

You are told that if you find the Defendant guilty of rape, you must 
then decide whether the death penalty should be imposed. If you unan- 
imously reach a conclusion that the death penalty should be inflicted, 
then you may add to your verdict of guilty as charged the words "with 
the death penalty." 

In case such is your verdict, it will then be mandatory on the 
judge to impose the death penalty. 

On the other hand, if you find the Defendant guilty of rape but you 
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do not reach a conclusion that the death penalty should be inflicted, then 
your verdict should be simply guilty as charged without any addition to 
it. In that event, the Defendant will be subject to imprisonment for a 
period, but will not be subject to the death penalty. | 

In performing your duty and in reaching your verdict, you will not 
let sympathy or prejedice influence your judgment. You will perform 


your duty fairly, conscientiously and impartially, both to the Defendant 


and to the Government. 

You will perform your duty unemotionally and objectively, bearing 
in mind that you are the fact-finding body of the court charged with the 
responsibility and duty of finding the facts from what you have seen and 
heard in open court, from the sources I have indicated, and then applying 
the law thereto as I have given it to you and then reach a verdict. 

You may not guess or speculate or conjecture, but that does not 
mean that you cannot use your common sense and experiences in life 
in weighing and evaluating the testimony of the witnesses. | 

You must not consider for any purpose any evidence offered and 
rejected or which has been stricken out by the judge. Such evidence is 
to be treated as if you never had heard it. | 

Now, you have heard the summations of counsel in this case. You 
should give them careful consideration, so far as you find them to be 
logical, but you should consider them in the light of the fact that each 
attorney is an advocate of his own side of the case. Now, what counsel 
said to you is not evidence, and if your recollection should differ from 
theirs as to the evidence, then you are to go upon your own recollection 
and not theirs. | 

If in commenting upon the evidence, I have stated sométhing to 
be a fact which is not a fact or which is not according to your recollection, 
then you are to go by your recollection of the evidence in the case. What 
the judge says is not evidence. | 

Now, when you consider the instructions which I have given to you, 
you are to consider them in their entirety, you are not to single out a 
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particular instruction and accentuate that and overlook others, but you 
are to consider the instructions as a whole. 
Your verdict is to be unanimous, that is, all twelve of you are to 
agree to the verdict. 
You are told in this case that, depending upon what you find the 


facts to be, there are three possible verdicts. I shall now state what 


these three possible verdicts are: 
First, your verdict may be guilty as charged. 
Second. your verdict may be guilty as charged, with the death 
penalty. 
Third, your verdict may be not guilty. 

You are to attach no significance to the order in which I have stated 
these possible veridcts, because there is no significance to the order in 
which I have mentioned them. 

Now, I will repeat the three possible verdicts again: 

First, your verdict may be guilty as charged. 

Second, your verdict may be guilty as charged, with the death 
penalty. 

Third, your verdict may be not guilty. 

The first thing that you are to do when you get to the jury room is 
to elect your foreman and your foreman will give each of you an oppor- 
tunity to express your views. Upon your return to the courtroom after 
your deliberations are completed, your foreman will state your verdict. 
However, each of you may be asked to state your individual verdict, in 

which case each of you should be prepared to state it. 

I thank the alternate jurors for their service in this case, as I 
do all of the jurors, and I will now ask the alternate jurors to step out 
of the box quietly! and be seated for a moment in the courtroom. 

Now, when'you have finished your deliberations and return to the 
courtroom, the clerk here will ask the foreman if you have reached a 
verdict, and then the foreman will make answer that you have if, in fact, 
you have. And then the clerk will ask how you find as to the Defendant 
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Randolph E. Lynch, and you will then make answer. 


Now, I will ask the attorneys if there are objections or| requests 


and, if so, counsel may come to the bench. 

(At the bench:) 

MR. TITUS: The Government has no objections, Your one 

THE COURT: All right. | 

MR. SUSSHOLZ: First, the Defendant objects to the failure of the 
Court to instruct the jury, either in form or in substance, in| accordance 
with proposed Prayer No. 4, having to do with the element of eae 
accompanying criminal or felonious intent. 

No. 2, the Defendant objects to the failure of the Court ito instruct 
the jury that they are not to draw any unfavorable inference against the 
accused from the mere fact that he is in custody or under close guard 
during the course of the trial. | 

No. 3, the Defendant excepts to the instruction given by the Court 
as to corroboration; only, however, to the extent that in so instructing 
the jury, the Court singled out the fact, or rather, singled out to comment 
to the jury that they can find that Mrs. Moore complained to the police 
of what occurred and that she was examined at the hospital where intact 
sperm was discovered. The complaint of the accused is this, that the 
Court in fairness should be required to also single out facts involving 
the complaining witness, from which the jury can find that they failed 
to corroborate her statement that rape had occurred. 

The Defendant respectfully excepts to the fact that in instructing 
the jury regarding a statement that rape is difficult to disprove, that 
that serves no basis to deter the jury against a guilty verdict; ‘that in 
that context, the jury should be instructed that on the other side of the 
coin, that although rape is easy to charge, that should not deter the jury 
against finding the accused not guilty. 

With all due respect to the Court and believing that this bind has 
been in substance made clear to the jury, Defense requests that never- 
theless the Court do specifically tell the jury that the Government must 


| 
prove its case to the satisfaction of each and every juryman. | 
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It is respectfully submitted that while the Court has correctly in- 
structed the jury as to what is commonly called implied consent, that 
the jury has not been given anything to conform to the substance of the 
Defense prayer on the subject as to what constitutes implied consent. 
In that regard, Defendant respectfully invites the attention of the Court 
to its proposed Prayer No. 3. This isn't the one, I am in error, Your 
Honor, in terms of mentioning this one. I have it now, Your Honor, I 
am sorry, it is the latter portion of proposed Prayer No. 1, in sub- 
stance as follows: 

“Consent need not be express, that is, by word of mouth 
alone. For consent may be implied or inferred from submission 
or non-resistance or assistance, unaccompanied by fear, or from 
all the surrounding circumstances, such as a failure to summon 
help or to flee if you find such opportunity reasonably existed." 
In terms of instructing the jury that it may consider the place 

and surroundings in determining whether rape occurred, as alleged in 

the indictment, the Court made reference to the metal bar or pistol in- 

volved. The Defense respectfully submits that fairness requires that 

the court also mention to the jury the evidence bearing on the presence 

or absence of traffic and pedestrians, and bearing upon the failure of the 
prosecutrix, the alleged failure of the prosecutrix to summon 

help or to flee without reasonable opportunity to do so. 

Now, with respect to the death penalty, counsel for the Defense 
most respectfully urges upon the Court to modify its charge to the jury, 
to this extent. The Court correctly charged the jury that it should not 


allow prejudice or sympathy to interfere with its return of a just ver~- 
dict in this case.| Counsel for the Defense respectfully represents to 
this court that where the jury has discretion to add "with capital punish- 
ment," that that instruction is reversible error and that that is found 

in the Winston case, as followed in Tatum, where the court did that very 
thing and the Supreme Court held that the jury could consider sympathy 
in declining to add "with the death penalty." 
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Now, in this case, Her Honor has advised the jury about the 


death penalty and I feel correctly so, but then followed that instruction 

with the no prejudice, no sympathy instruction, and in that context, the 
jury can conceivably be misled into believing it may not, under the law, 
use sympathy in refusing to add “with the death penalty." 

The Defendant respectfully renews its request for Prayer No. 7, 
having to do with the exclusive hypothesis of guilt, and also renews its 
request for proposed Prayers Nos. 5 and 6. | 

And finally, the Defendant says to the Court that the statements 

against interest which have occurred in this case on the part ofthe 
accused, from the testimony of Sergeant Kennedy, are these: That in 
the police car, the accused denied intercourse with anyone; that at 
Police Headquarters, he claimed intercourse with Thelma at Haines 
Point; that he denied ownership or having a metal bar; that he said 
Lucille gave him the sweater and ring; and that finally and most pre- 
judicially, that he said in the Sex Squad office, according to Sergeant 
Kennedy's testimony, that he and Lucille stopped a short distance away 
from where she entered the car and he did not let her get out, that he 
put his hand upon her shoulder. | 

Thank you. | 

* * x | 

THE COURT: Bring the jury in. 

(The jury entered the courtroom.) | 

THE CLERK: Madam Foreman, has the jury agreed upon a 
verdict? 

THE FOREMAN: We have. 

THE CLERK: What say you of the Defendant asta E. Lynch? 

THE FOREMAN: Guilty as charged. 

THE CLERK: Members of the jury, your foreman states that you 
find the Defendant Randolph E. Lynch guilty as charged, this is your 
verdict so say you each and all? 

(The jury signified affirmatively.) 
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MR. SUSSHOLZ: I respectfully move that the jury be polled. 

THE COURT: All right. 

THE CLERK: Ladies and gentlemen, as your names are called, 

please state your individual verdict. 

Reginald L. Roberts. 

JUROR ROBERTS: Guilty. 

THE CLERK: What say you of the Defendant Randolph E. Lynch? 

JUROR ROBERTS: Well -- guilty as charged. 

MR. SUSSHOLZ: I object, Your Honor. 

THE COURT: The objection is overruled. 

MR. SUSSHOLZ: May I state my objection, Your Honor? 

THE COURT: No, not in the midst of the polling of the jury. 

MR. SUSSHOLZ: Except for this, Your Honor, I ask that the record 
show that as this Juror proceeded to respond, several jurors repeated 
to him, "Guilty as charged.” 

Now, I respectfully urge upon the Court that this Juror be repolled 
in terms of what his answer was going to be before several other jurors 
told him guilty as charged. 

THE COURT: Well, I was looking right at them, I saw none of that. 

MR. SUSSHOLZ: Well, I heard it distinctly where I was sitting, 
Your Honor, and I\ ask that this question be now explored, Your Honor. 

THE COURT: I have no objection to the polling beginning again. 

Begin all over again with the polling, Mr. Clerk. 

THE CLERE: Ladies and gentlemen, as your names are called, 
please state your individual verdict. 

Reginald L. Roberts, what say you of the Defendant Randolph E. 
Lynch, 

JUROR ROBERTS: Guilty as charged. 

THE CLERK: EdnaR. Miller, what say you of the Defendant 
Randolph E. Lynch? 

JUROR MILLER: Guilty as charged. 

THE CLERK: Miss Susan L. Albertson, what say you of the 
Defendant Randolph E. Lynch? 
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JUROR ALBERTSON: Guilty as charged. 

THE COURT: Read the answer. 

(The answer was read by the Reporter.) 

THE CLERK: Mrs. Mida C. Harding, what say you of, es 
Defendant Randolph E. Lynch? | 

JUROR HARDING: Guilty as charged. 

THE CLERK: Miss Hazel G. Webster, what say you of the 
Defendant Randolph E. Lynch? 

JUROR WEBSTER: Guilty as charged. 

THE CLERK: Jimmie G. Yeonas, what say you of the | 
Defendant Randolph E. Lynch? 

JUROR YEONAS: Guilty as charged. 

THE CLERK: Miss Anna M. Smith, what Say you of the 
Defendant Randolph E. Lynch? 


| 


JUROR SMITH: Guilty as charged. 
714 THE CLERK: Mrs. Ruth C. Morris, what Say you of the 


Defendant Randolph E. Lynch? | 
JUROR MORRIS: Guilty as charged. | 
THE CLERK: Miss Esther Prager, what say you of the 
Defendant Randolph E. Lynch? | 
JUROR PRAGER: Guilty as charged. | 
THE CLERK: Miss Elizabeth M. Loudon, what say you of the 
Defendant Randolph E. Lynch? | 
JUROR LOUDON: Guilty as charged. 
THE CLERK: Miss Leah Sitzman, what Say you of the | 
Defendant Randolph E. Lynch? 
JUROR SITZMAN: Guilty as charged. | 
THE CLERK: Robert M. Porro, what say you of the Defendant 
Randolph E. Lynch? 
JUROR PORRO: Guilty as charged. 
THE CLERK: The jury has been polled and the verdict is unanimous. 
THE COURT: All right. 
(The Court conferred with the Clerk.) 
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THE CLERK: Is there any juror whose name I did not call? 
(No response.) 
THE CLERK: The jury has been polled and the verdict is unani- 


mous. 


[ Filed Nov. 27, 1961] 


DEFENDANT'S PRAYERS FOR INSTRUCTIONS, NO. 3. 
(Corroboration) 


Now rape is 2 sex offense easily asserted and difficult to disprove. 


Therefore, the law requires that Mrs. Moore's version of what occurred 
be corroborated in some of its material respects. Her story must 
appear to you to be clear and convincing, and not inherently improbable 
or implausible with regard to the surrounding circumstances. If you 
find substantial discrepancies in her story which have not been explained 
to your complete $atisfaction, you are required to take this into account 
in determining whether her charge of rape is sustained. If you find it 
unlikely that intercourse occurred in the front seat of defendant's auto 
without some physical assistance by Mrs. Moore, who expressly denied 
such assistance, this is a fact or circumstance which tends to disprove 
her claim. 


[ Denied: Matthews] 
Judge 


[ Filed Nov. 27, 1961] 


DEFENDANT'S PRAYERS FOR INSTRUCTIONS, NO. 4 
(Intent) 


To justify a verdict of guilty you must not only find that the accused 
acted as charged in the indictment but at the time that he did so witha 
criminal or felonious intention. 

Levine v US, 104 US App DC 281 
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That is to say, you must find not only that the intercourse was 
with force and against the will of Mrs. Moore but, also, that, at that 
time, defendant knew she submitted through fear of death or of grave 
bodily injury. There must have been the concurrence of an evil-meaning 
mind with an evil-doing hand. | 

Morissette v US, 342 US 246 | 


[ Denied; Matthews] 
Judge 


[Filed Nov. 27, 1961] (Incriminating Statements) 
DEFENDANT'S PRAYERS FOR INSTRUCTIONS, NO. a 


If the jury find that the accused, at the time of his arrest in his 
home or thereafter, in response to interrogation by the police or to con- 
frontation by Mrs. Moore, made any statements which you believe may 
have tended to incriminate him you shall nevertheless ignore such state - 
ments entirely in your deliberations because they were not voluntarily 
made with full knowledge, and protection, of his legal rights. 


[Denied Matthews] | 
Judge | 


[Filed Nov. 27, 1961] (Incriminating Statements) 
DEFENDANT'S PRAYERS FOR INSTRUCTIONS, NO. 6_ 


If the jury find that the accused, at the time of his arrest in his 
home or thereafter, in response to interrogation by the police or to con- 
frontation by Mrs. Moore, made any statements which you believe may 
have tended to incriminate him you shall nevertheless ignore such state- 
ments entirely in your deliberations if you further find such statements 


<= were not voluntarily made. d you shall find that such ch statements \ were 


=<? not voluntarily made if in — them the accused either acted through \/ 
_—_ 


Po 
fear of the > police, or without full and conscious knowledge of all of his 
gal rights,” or without full protection of all of his legal rights. 


In determining whether the accused acted through fear of the police 


fj 


you may consider all the surrounding circumstances, such as the time, 
the place, the duration, the manner, and by whom, the accused was 
questioned, as well as his age, education, occupation, and absence of 
prior experience with the police. 

In determining whether the accused knew or was informed, before 
making any statements, of his legal rights, you may consider his age, 


education, occupation, and prior absence of any criminal record, as 
well as what those legal rights are. You are instructed that the accused 
was entitled to know or be informed at the time of his arrest of his legal 
rights; that, before making a statement of any kind, he had the right to 
be taken promptly to a committing magistrate, either the United States 
Commissioner or an Associate Judge of the Municipal Court for the 
District of Columbia, to be informed of the nature of the charges against 


him, his right to consult with a disinterested attorney, his right to remain 
silent or risk that any oral statement he might make to or in the presence 
of a policeman would be subject to the possibility that many months later, 
in a trial involving his life, the policeman would testify to his uncor- 
robated recollection of what the accused said, his right to be confronted 
by the witnesses against him ina preliminary hearing before said com- 
mitting magistrate and before a court reporter with the right there to be 
represented by counsel and to cross-examine said witnesses, and of his 
right to have the amount of bail fixed. 

In determining whether the accused had full protection of his legal 
rights, you are instructed that the accused was entitled to be taken be- 
fore a committing magistrate without unnecessary delay after his arrest. 
This does not mean "immediately," but it does mean "promptly." It 
is undisputed that approximately one and one-half hours elapsed between 
the time of the arrest of the accused and the time he was booked; it is 
undisputed that the accused was brought before a committing magistrate 
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at approximately 10:00 o'clock a.m., the morning of May 11, 1961; it 
is undisputed that two committing magistrates were available between 
the time of accused's arrest and eventual appearance before the com- 
mitting magistrate. | 

If you find from all the evidence that the accused made statements 
which you believe tended to incriminate him, you may consider them in 
your deliberations if you find they were voluntarily made, but shall ig- 
nore them if they were not. | 


[Denied: Matthews] | 
Judge 


| 
| 
[ Filed Nov. 27, 1961] | 


DEFENDANT'S PRAYERS FOR INSTRUCTIONS, NO. ce 
(Exclusive Hypothesis of Guilt) | 


The hypothesis of guilt should flow naturally from the facts proved 
and be consistent with them all. If all the evidence can be reconciled 
either with the theory of innocence or the theory of guilt, then the law 
requires that the accused be given the benefit of the doubt, that the 
theory of innocense be adopted, and your verdict shall be not guilty. 
Unless there is substantial evidence of facts which exclude every rea- 
sonable hypothesis but that of guilt, as well as if all the substantial 
evidence is consistent with any reasonable hypothesis of innocence, 
your verdict must be not guilty. 

Carter v US, 102US AppDC 227 
Curleyv US, 81 US App DC 389 


[Denied: Matthews] 
Judge 


[ Filed Nov. 22, 1961] 
[VERDICT] 

On this 22nd day of November, 1961, came again the parties men- 
tioned aforesaid, in manner mentioned aforesaid, and the same jury men- 
tioned aforesaid in this cause, the hearing of which was respited yes- 
terday, November 21, 1961; whereupon, the alternate jurors are dis- 
charged and the jury retires to consider their verdict; thereupon the 
jury returns into Court and, upon their oath, say the defendant is guilty 
as indicted; whereupon each and every member of the jury is asked if 
that is his or her verdict and each and every member thereof says that 
the defendant is guilty as indicted; whereupon the case is referred to 
the Probation Officer of the Court and the defendant is remanded to the 
District of Columbia Jail. 

By direction of 
BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court # 4 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ J. Richard Earle Jr. 


By Harold Titus Deputy Clerk 
Assistant United States Attorney 


M. A. Deeds 
Official Reporter 


[ Filed January 12, 1962] 
JUDGMENT AND COMMITMENT 
On this twelfth day of January, 1962 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Leonard B. Sussholz, Esquire; 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of rape as 


| 
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charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
IT IS ADJ UDGED that the defendart is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of one (1) year to four (4) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 


[Filed January 12, 1962] 
AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED ON APPEAL WITHOUT PREPAYMENT OF COSTS 
ae ne eS Nets 
I, Randolph E. Lynch, being first duly sworn, depose and say that 
I am the defendant in the above-entitled case; that in support, of my 


application to proceed without being required to prepay fees, ‘costs or 
give security therefor, I state that because of my poverty I am unable 
to pay the costs of said proceeding or to give security therefor; that I 


believe I am entitled to redress; and that the nature of my ice tente, 
action, appeal) is briefly stated as follows: 
Pursuant to the contents of the annexed and accompanying state - 
ment, which is hereby incorporated. 
I further have truthfully set forth below information relating to 
my ability to pay the costs of defending the case against me: | 
1. Are you presently employed? No_ 


a. If yes, give the name and address of employer.) 
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b. If no. name and give date of last employment. 


SMITH TYPEWRITER EXCHANGE 
1106 G Street, N. W. 
Washington, D. C. 


2. How much cash do you have? None 

3. Do you own any bank account, savings account, stocks, bonds, 
automobile, real estate, or other valuable property? No. 

If yes, give details: 

4. Do you have a wife, parent or other person who may be able 
to assist you in paying the costs of your defense in this case? 
No. If yes, give details: 

(Answers to #5 and #6 required only in criminal cases) 


5. How much cash did you have at the time of your arrest? 
$5.00 
6. Are you now free on bond? No. If not, do you intend to apply 


for bond? Uncertain. 
I understand that a false statement or answer to any question in 
this affidavit will subject me to penalties for perjury. 
/s/ Randolph E. Lynch 
[Jurat dated Dec. 20, 1961] 
HARRY M. HULL, Clerk 


By /s/ Charles J. Rumsey 
Deputy Clerk 


Let the applicant proceed on appeal without prepayment of costs, 
and transcript to be furnished at Government expense and with appointed 
counsel. Reporter shall not transcribe testimony of Lucille P. Moore, 
the same having already been done. 


/s/ Burnita Shelton Matthews 
District Judge 


IN THE 
UNITED STATES CTURT OF J PPEALS 


FOR THE DISTRICT CF COLUA'SIA CIRCUIT 


No. 16,377 


RANDOLPH E. LYNCH, / pnellant 
Ve 


UNITED STATES OF “i ERIC/., /ppellee 


-ppeal from Judgment of the United States District Court 


for the Cistrict of Columbia 


United States Court cf Appeals 


ten Dycteisd of Cotsen rt 
Harry «.. Inman 
‘Vlyett Building 
Veshington, D.C. 


Counsel for .’ ppellant 
. ppointed by This Court 


i 
STATEMENT OF 7 UESTIC s!5 PRESENTED 


1. Whether the Court below erred in its instruction to the jury on corteboration, 
when it singled out and commented to the jury only os to facts which savorekly corroborated 
the complaining witness’ story and did not mention certain discrepancies or other facts that 
failed to corroborate her story. | 

2. V‘hether the Court below orred in not instructing the jury that oppellont must have 
had criminal or felonious intent to commit the act of race, and in committing the act, knew 
that complaining witness submitted through fear of death or grave bodily pa 

3. Whether the Court below erred (a) in overruling the objection of the appellant to 
the admission in evidence of statements allegedly made by him after his arrest, before he was 
fully advised of his Constitutional and statutory richts while detained by the police for the 
admitted purpese of gathering evidence, and in view of the fact that he wos net taken without 
unnecessary delay before an available committing mogistrate, and (b) in not ihatcoctiog the 

| 
jury to disregard any incriminating statements made by the appellant during this period which 


| 
were not given voluntarily but through fear of the police and without conscious knowledge of 


his legal rights. 


4, ‘Whether the Court below erred (a) in overruling the objections of the apocllant 
to the closing argument to the jury by the prosecutor when he stated thet the police are under 
| 
no legal duty to adviso a person undor arrest of all his Constitutional ond statutory rights before 


| 
eliciting damaging statements from him, and (b) in not instructing the jury that the police are 


under a lagal duty to odvisc a person under arrest of all his Constitutional, legal, and statutory 
rights at the time of his arrest before cliciting damaging statements from him and to take him 


promptly before a committing magistrate. 


5. ¥¢hother the Court below corred in not instructing the jury thet the accused should 
bo given the benefit of the doubt ond the verdict should be “not guilty" where al! the evidence 


con be reconciled cither with the theory of innocence or the theory of guilt. In other words, 


he should not be guilty unless there is substontial ovidence of facts which exclude every 


reasoncble hypothesis but thet of guilt. 
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UNITED STATES CCURT CF A.PPE: 
FOR THE 


TASTRICT OF COLUA'BIA CIRCUIT 


Spoclicnt, 


UNITED STATES CF AP ERIC, 


wees wes eS we we 


Japolloc 
TSIEF FOR APPELLANT 
Jurisdictionc!l Statement 


Appellant wos indicted by 2 grond jury on vay 31, 1961, under Section 22-2801 of 
the District of Columbie Code for having "comal knowledge of a female o+. forcibly and 
ogeinst her will” (J. 3). Appcliant plooded "not guilty" to tho offense (J/\ 3). /fter five 
doys of trial, the jury retumcd ¢ verdict of “guilty® on November 22, 1931 (J/. 199-200), 
ond its verdict wes entered by the Court (J4. 206). Judgment ond commitment were made 
January 12, 1962, ond appellant was sentenced to imprisonment for a ncriod of one ycar to 
four years (J/. 206-207). /ppcliont filed on offidevit in support of /-ppliection to Proceed on 
Appecl /ithout Propeyment of Costs, together with a statement in support of this appcal; 


applicant wos cllowed by the Court to proceed on appecl (J/: 207-202). This Court has juris- 


diction pursuant to Cy “45, ‘2 Stat, 729, cs amended, 23 U.S.C, 1291 (195%), 


Stetement of the Case 


Testimony of / ppollent: 
The appellant, Randolph E, Lynch, rosides at the home of his mother, 131° Corbin 


Place, Me Te, Washington, D, =» He is 22 ycors old and has resided in the Distriet of 


=2'< 


Columbic for approximately 14-15 ycers, He is scoarated from his wife and child but contributes 


to their support; in addition he pays his mother a certain cmount cach week. Ho served with 
tho Unitod tates .-.rmy es a Specialist Fourth Cless; reecived on honorodle sil eas after two 
years service (J/. 102); and odtained the cquivalont of c high school educiticn whils serving 
with the / rmod Services (J/. 107). Until his arrest he was employed cs 3 stock clerk by the 
Smith Typowriter Exchange, iith and G Streets, oe ve, vashington, >. el This same 
employer put up bond for cppellant in the lower Court (J/. 10). | 

Appellant was driving his car, a 1953 two-door i’creury (J* 1 2) down New tlarapshire 
Avenue, N, ‘4, toward Farragut Strect on the evening of day 10, 1? i a 130-117), He 
was thinking of visiting a friond, a hr. Jontcins (JA 1-:3), and then perhaps detng to church at 
1721 1/2 Seventh “treet (JA 1-13 and 14”). 4s he was aout to tum loft at the junction of 
New Hampshire Avenue and Farragut, the comolaining witness horein cece in front of his 
car, making him stop. He wamed her and she acknowledged this with a grin (J4 111). 
4ppellant parked his car on Farragut Strect, near the junction of Now Giomcates and Farragut 
heading west (J/. 112) and ontored the nearby New Hanpshire Pharmacy. 24 he entered the 
drug store, he accidentally Sumped into the complaining witness, He cpcledizes and she said 
thot that was "all right.” [ic asked if ho had scen her someplace fore (J V2 13). He 
asked her if she lived in that narticular arca and what her name was. She sald her name was 
"Lucille" and he told hor his name was "Emanucl."” She asked if he lived in the neighborhood; 
he said he didn't and that he was visiting a service friond. He then purchased some cigarettes 
and gum, Sho started to loavo; he offered hor sorzc chewing gura and asked Wvhother she would 


like a ride home. tic said that he "was heading that way anyway, and it wouldn't be ony 


trou'slo at all to drive hor home" (JA. 113). Sho agreed to accent the ride. He ontored first 


the driver's side of the car and thon she ontored the passenger's side (JA 112). It was about 


i 


| 


dusk; there were oeople and traffic cbout. Comolaining witness was cerrying an umbrella and 
a package (JA 12°). 

Appellant drove to Third ond Farragut Strects, near her home, where he stopped the car 
and they talked (J 12°). She thanked him for the ride. He mentioned again thet she looked 
familiar and esked if he could sco her ogcin. ‘out this time their conversation wes interrupted 
by four children (J 12°-127). He wrote her telephone num'zer down on the envelope of an 
insurance solicy. He osked her if she would like to ride with him while he drove '2y his friend's 
house to soe whether he was ine She wanted to know how long this would take. He said it was 
only ¢ short distance end asked hor why. She replied she didn't know what her “old man" would 
say and said she was married (JA. 127), 4+ this time she said she was 22 and her husband's name 
wes Earl or something like thet. 


He started the cer cgcin and drove toward Gallatin Street, stopping for a stop sign at 


2rd and Gallatin (J/. 12 ), turncd right on Gellatin, stopping at c stop sign at 2nd and Gallatin, 


passed through troffic, tumed left on New Hempshire Avenue, stopping there also, procecded 
northwest on New tomashirc'-.venuc, storring for a traffic light at the intersection of Now 
Hampshire ond Missouri Avonucs, where there was considera'le traffic (he stated there were cars 
chead, schind, and to the loft of them). He tumed right to the cast, crossed ‘orth Capital 
Strect to Riggs Road; drove down Riggs Road, stopping for another treffic light, cnd then on to 
th and Riggs Rood (JA. 129). Fic turncd left into th Strect and again stopncd at a stop sign. 

He then proceeded threc 'slocks, made c U tum at “th and Cncida Strects, anc finally parked on 
the opposite side of Sth Strect (5.0 120). They talked more and kissod. Tho coraplaining witness' 
package and um'zrolla were moved to the floor of the car (JA. 131). Thay discussad the use of a 
prophylactic and she said they might have intercourse if he had onc (Jé. 132). “hile parked, 
complaining witness took offiher swoatcr, and opened the window on har side of the car (JA133- 


134). 


Sih 


| 
| 


They then drove south on éth Street to 12th and Zalloway Strect Mt, (A 132), and 
Y Y ’ , 


parked. He removed his jacket and partly removed his trousers. She romoved onc log from her 


: : bs eee 
slacks, hor shoc, underwear, panties and girdle. Thon they proceeded to have intercourse. 
| 
| 


/poellant was in an awkward position in the front scat of the car so complaining witness put her 
arms around him and in addition physically assisted in the act (JA 13 “i37). During intercourse 
her scarf was round her neck (JA 132). Intercourse was disturzed somewhet when @ 1257 red and 
cream Ford wagon pared *-iC feet ahead of them (J. 1238). 4.fter intercourse it was oppercnt 
that the prophylactic had burst and complaining witness Secame excited, soying she would feel 
pretty bad if sho »ecame pregnant by a man not her huszand. tic suggested that she use ¢ 
method to prevent that occurrence. Then she wanted to ‘know if ho thought tho was not clean. 
They discussed the question of pregnancy ~~ she felt he had insulted or humiliated her cdout 
using a preventive method (JA 12 -1 10). 


They dressed and drove away from the area (JA 139). He drove down Gallatin Street, 


where a "bumper rider” started to other thom. He then tumed down lith Street and pulled to 


. a 


the curd to lot the umpor rider vass (JA i :2). He then drove to 1ith and Ercrson Streets, Ne 
E., whore complaining witness told him sho wanted to get out end wal! both. She soid she 
would tell her hus'sand that sho hed met friends and talked with thom (JA 1 LO). She got out, 
taking her packages with her (J. 1.0"). As appellant drove off, he noticed] hor standing at the 
ys stop at 11th and Emerson Strocts, Ne %. (JA 1:2), He drove home, stoppin: off along the 
way at c Sholl gas station at 1 ‘th and Maryland 4 venue; this was avout 12 or 1230 A’. (JA15). 
Testimony of Complaining Witness: 
Complaining witnoss is married to an. irman “irst Class, who is stationed at Chanute 


ir Foree Base JA"). Sho lives at 215 Farragut Stroct, Ne ‘W's with hor|mother, father, aunt, 
iS ’ ¢ i , 


and grandmother (J/ 5)e Sho was 1° yoars of age on June 7, 1961 (JA 27)» 


e6. 


Sho states that at the request of hor grandmother, sho loft home aout 9:15 Pi. to uy 
some mille at the drug store in the 5000 ‘slock of Now Hamoshire “venue -= about a block and 
o half from home. She went into the drug store and eurchased o juert of mill, a package of 
potcte chips, ond a cendy ‘ver (J/.é-7). Cn the way to the candy counter, asnellant passed 
hor on the way out of the door. She scid, “He Sumpod up into me accidentclly on purpose, 
and then he didn't even sav, cxcuse me" (J. 25), 

She loft the drug store coout 9:25 or 9:20 Pi.’ (JA 2) and walked aeross ‘ew Hampshire 
Avenue from the 200 block of Forregut Street toward home. As she walked down the right hand 
side of Farregut Street, she sow c 12°53 two-tone green i.'ercury drive 2y. The car pulled into 
the comer at 2rd ond Forrogut Street cnd narked. She saw eppellent get out and wall down 
3rd Street (JA 9). cic walked two or three doors down from the corner, then snapped his fingers 
es if he hed forgotton something. ‘ie retumed, passing her, and she proceeded on down the 
street. Suddenly, when she wes at the comer of 3rd and “arragut, someone came from ‘schind 
and held o mete! ‘sar cocinst her throct. She wes told not to sercam cnd to walk over to the car 
and get into the passenger side (JA. 9-10). She wes not certain as to whether the ar was cout 
2 inches long, with ridges in it, or 12 inches (J/. 32-22). The door on the passenger side was 
locked, so she wes told to get in the driver's side. She noticed then that it was apnollant 


(JA 10). He took the 2¢g with the mill: and candy and put them on the floor on the driver's 


side of the car (JA. 13). He asked for moncy and said he was going to ‘ill her secause she 


didn't heve any money. Then he asked her age. She answered, saying sho was 17, marricd 

and expecting o child, thinking he would then not hurt her (J/.. 11). He asked her to give him 

her sweeter cnd ring (JA. 12), Complaining witness denios ever socing appellant ‘sofore. 
/ppellant then started the cor and proceeded down Hamilton Street toward Northcoast 


(3A 12). She says he drove with his loft hand on the steering wheel and his right hand on her 


throat and never tool his hand off her throat (TR 9°-99), After a'r0ut 20 minutes, he came toa 
stop and began bragging aout himself, saying he was a sexual maniac; that he hod shot a girl 
in Virginia a week 'sefore; that he didn't know whether she was dead or not, thet it didn't 
matter; and that he would use her since she had no money. She tried to get out of the car and 
screamed when she saw several people coming down the street (JZ. 12-13). She even tricd to 
kick out the window on the passenger side (JA 39). He slopped and chocked Se with the metal 
ar. He reached into the glove compartment of the car and showed her o sll silver gun -- 
stating that he would kill her if she screomed or struggled ogain (JA. 12-13). | 

He then started the car again and drove to the intersection of 11th an Emerson Streots, 
N. E., where he parked,( (Sho admits that cars had stopped alongside and ghind the vehicle 
while traveling (JA 31) and thot It stopped for stop signs and stop lights more thon once (JA 42). 

There was a white station wagon about 25 or 30 feet in front of the car (JA 14). He took 
off his jacket and put it in the back seat. The gun wes in the poctct of the jocket. He told her 
to remove her slacks and panties ond te lay ack on the front scat. She said tho wouldn't, He 
said ho would kill hor if she didn't; they prececdod to have intercourse (JA 14-15). During 
intorcourse her hood was under the door handle on the passenger side (JA 42), After intercourse 
he told her to get drossod, got out of the car, to keep walling and not to look baek (JA 16). 
Ho handed hor the package, swoater and ring sho had Saen wearing and na hor the umorella 
(SA 45). (By this timo she had Seen with appellant for "an hour, an hour ond a half, two hours,” 
she didn't romem'er ~- JA 42,) She got out of the car, passing the rear of the car, whoro sho 
looked at tho tog numoer, and walked down 11th Street (JA 16). +s ho see away, she walked 
south to tho third house down the stroct with a light on the porch (JA 1°), which was 4938 - 11th 


Stroot, Ne E, (JA 49). 


She knockod on the door of the houso and c young girl answered, Prinicoss Goldthwaite 


(SA 47). 


| 


The complcinine witness stctes thet she wos enying and sereemine ot the tiie (J." 48). Princess 
Colitnecite stotes, however, thet comolcining witness wes only crying c little (G/ 50). drs. 
“oldtin-site sciZ thet she wes not serecmine.(4". £5) Tomelcinine witness eciaits that she never 
tol-’ cither “rincess Tolctre-cite or hor cother, 2 rs. “ol thwaite, that sho hes "cen sexually 


csscultet UU.’ 29). “he tol! thes: thet ¢ men her! trio:' te roe her (J. 30). .ccording to the 


comnlcining witness, hor seer? wes Jown on her nec: when sho crrived ct the Colsthvaite's 


£ Both Princess Goldthwoite (24. 51) and her mother (JA. 54) state that a scarf was on her head. 
Princess says thet there wes nothing odd obeut her face or neck (JA 51). Her mother, Mrs. 
Goldthwoite, olso said there wosn't anything unusual about her clothes (JA 55-56). Vrs. 
Goldthwoite, when asked by #'r. Reed, the Legal ...id Investigator, concerning her impression 
of the complaining witness' story, scid thet this oppecred to be o "girlfriend - boyfriend affair 
and thet this young lody hed been out with someone and was ongry and wanted to get even" 
(34. 74).3 Complaining witness first celled her aunt (JA 18). She did not tell her aunt that 
she hod been raped ‘becouse she thought her grondmother, who clso onswered the telephone and 
who is 72, might hove c heart ctteck (JA 47-4). [Her aunt, however, said that when she 
onswered, she took the phone from the grandmother (T2 127).] Her cunt told her to call the 
police ond wait for them, which she did (J4. 19). {The policeman who arrived at the Gold- 
thwoite house, Corporal i. cLoughlin, testified that the complaining witness was sitting on a 
couch in the front room (J4: 58) when he arrived. He observed no signs of violence on hor 
person (J/. 59).] She wos'teken cy him to the 12th Precinct, thon to the Women's Burcu, and 


finally to >. C. General Hospitcl, where she wos cxamined (JA. 19). 


Testimony of Dr. LaRocee: 
Dr. LaRocec examined the complaining witnass and made the medical findings (JA 75- 


76). tie was aware this wes a rcpe case (JA. 22), He found no evidence of traumatic injuries, 
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and said she was within normel limits. The lc'soratory report indicated thet she had had sexual 
rclations (JA.77). {Complaining witness hed suid there was swelling on her face caused Sy 
appellant's slapping her and seratches on hor throat (J/.36).] The doctor stdtod thet he hed 
excmined her body, including her vagina, for evidence of violence and founs none (J/ 79-80). 
te stated that ho exemined hor nee!:, face, forearms, hands, thighs, logs, on then went into 
a polvic oxamination (JA 80). [ Complaining witness, however, denics thet the doctor fully 
examined her body or feco (JA 44-45). [Following the oxcminction, complaining witness 
tostified that she wes sent home cnd called sack to the police head-,varters ct cbout 2 43. to 


identify the cppollent (JA 20).2 


Testimony of Detective James 9. Kennedy: | 

Complaining witness geve Motropolitan Police Detective Sgt. James D. Kennedy of the 
Sex Squad the license num'ser which she had momorized (J4.60). He then chocked out the 
owner, and at avout 1:45 An’, May iith, proceeded to the owner's address , occormpenicd Dy 
a Deteetive Holden (J/: 60-61). [irs. Henderson, the tenent in the Lynch home, scid  fficor 
Kennedy esked for "Emanuel" (J. 98).3 Upon mecting the cppcllant, Yotective Kennedy 
testified that the first thing he did was to inform him of an clleged rape which hod occurred in 
cn auto becring togs 83742 ; that he asked him if he was the owner of this car, and that appellant 
cdmittod ho was (J/ 62). [Appellant denies this and says thct he wes not <A informed of whet 
he was charged with until on the wey to the police station in the sjvod car ve 115-116, 157). 
Both iv'rs. Lynch, appellant's mother (3489, 91), and rs, Henderson, the tenant (JA. 99), 
in answor to appellant's questions to the police as to why they were taking him, heerd no mention 
of the offense until the noxt dey. irs. Lynch said thet when cppellant osked whet he wes being 
taken for, the police officer said, "You will find out later" A 93).3 Dotbetive Kennedy 


statos that he icontifiod himsclf and cdvisod appellant of his rights (JA 62, 68 ), ond told 


oppollant thet he wusn't required to cnswor cny questions, [i rs. Lynch (JA. 93) and é'rs. 


Henderson (JA 98) did not hear “fficer Kennedy ever advise appellant of his legal rights. 
 poellant denies any such advise and states that in fact he was not advised of his rights at any 
time (JA 123).] detective Xonnedy stated further thet appellant told him he had been using 
the car and that at cbout Phe wont to Froedmen's Hospital to visit a friond, ut when he 
arrived he found his fricnd discharged; thet he drove to Joff's Grill at 15th and H Strects, N. E. 
end come home about midnight (J... 62). [2.5s. Lynch said the officcr told appellant to put on 
the seme clothes he hed on when he came home (JA.93). iss. Henderson said they even wont 
up with him to be sure he wore his light jeckct and helped him find it (JA 99).1  Cffiecr 


Kennedy did not rece! telling appellant to put on the seme clothes he was wearing carlicr that 


night (TR233). The police then drove appclicnt to the desement garoge of Police Headquarters, 


Detective Kennedy steted that on the wey appellant denied he wes the person (JA 63). 
Appellant, however, stctes thet he never deniod heving intercourse with comolaining witnoss 
(37. 120) of dcing with her (J/. 157-158).] 

és he got out of the ccr, cccording to Detective Kennedy, cppollant stcted he had had - 
intercourse cerlier thet evening with « girl nemed "Thelme® in his car ct Mcines Point (JA 63 ), 
[ /ppcllant denies he ever scid cnything c20ut Thelme (J/. 152, 158 ).J 

About ton minutes Icter, they went up to the third floor of Police Headqucrters, where 
cecording to Detective Xcnnedy, appellant made ¢ stctoment admitting having intercourse with 
hiss. hoore but scid it wes with consent (J/. 63). He stctod he did not heve ¢ metal bar or gun. 
They begen to process him, mcking up popars, cnd propcring c linc-up sheet, and complaining 
witness wes ecllod to identify eppellant. Dctcetive Kennedy stated thet oppollant called her 
by hor nome, “Lucille,” cnd scid, "Why cro you doing this to me?" (S/. 64). bie scid that 
appellant told him complcining witness gcve him hor swecter and ring, thet ho retumed her 


sweeter but kopt the ring (JA 64 ). 
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Detoctive Kennedy said appellant told him shortly after she had gotten into the car, he 
had stopped at the curb and that she had wanted to get out of the car. tie didn® torevent her 


from getting out other than to out his hand on her shoulder -= they later drove on, ctective 


| 
Kennedy said appellant stated that they parked behind another car -- that he told the complcin- 


ing witness that if the person in the other car interrupted, to say they wero hoving @ proposition 
aout the swoater (J/. 65). Getective Kennedy stated that he found the motel tubing 
(Government's Exhi’sit No. 1) in the trunk of appellant's car ( JA 66 ). Dhtective Kennedy 
says that they did not search the car that night (JA68 ). Li'rs. Lynch (91 ) and irs. 
Henderson (J/. 100) said that the car was searched that night, as docs baled (J/. 146).] 
Deteetive Kennedy stated that he told appellant "that hc wasn't roabirod to make a 
statoment; that anything he might say in rogard to this matter in which he whe arrested could 
possidly ‘0 used in a sursoquont trial involving himsolf" (J/. 68 ). [During trial, the question 
was asked appellant whothor anything was said to him about keening quict or not making ony 
statement. Heo said he wes told that he "hod ettor talk and talk fest.” (si. 121). Yéhen ho 
said thet he know the girl, the policeman said he was lying Seecuse he el rear with ronc 
(J/. 321). At no time, according to appellant, was the offer made for him to roduec his 
responses to the quostions in writing (J/. 122), Aopallent did not ct first bel ieve thet they 
could be arresting him for rape, so when thoy took him to the “Sex Squed" offico, they pointed 
to the sign cbove the door, and said, "Now he should know why he wes there" (J/. 122).) 
According to Detective Kennedy, appellant wes taken to Police Station and confronted 
by the complaining witnoss ct around 2:45 /.\" (J/. 69). The complaining witness was cclled 
at home (JA. 70). /pallant vas then teken to the Identification Curccu ot 3:20 AWN. (JA 70). 


Cfficor Kennedy admitted that appallant was interrogated during the noriod botweon 2 Ah: 


| 
end 3:20 Ad’ prior to his deing booked (JA 70). [cording to appellcnt, o total of 5 or 6 


i 
| 


“Ye 


officers, including Setectives Xennedy and Holden, interrogated him (JA 123 ).] etective 


Xennedy stated that he was interrogated in order to obtain evidence for usc in this case (JA70). 
The previous confrontation, according to Detective Kennedy, was for the purpese of hearing 
the complaining witness repect in front of appellant any facts which might be referred to the 
District Attomey in prosecuting the case (J/. 71). fF Commissioner am Wertleb, U.S. 
Commissioner for the District of Columbia, testified thet he was availa>le as a committing 
mogistrote on} cy 11, 1961, between 1:00 Ai’ ond 5:00 AM’ (JA 83). Cre of the Associate 
Judges of the  wnicinal Court was availedle on assignment as a committing magistrate also at 
thet time (J¢. 87 ).2 

Generel 

Counsel for conellent objected strenuously to the testimony of Detective Kennedy and 
moved thet his testimony be stricken 

with regard to ony alleged admissions made to him or denials made to him 

by the oceused during the period of time, 20th in the house and in the automovile 

and in the Police Heodquerters ... 0n the ground that he was not promptly 

taken oefore a committing mogistrate and given the prover cautionary admoni- 

tions. In addition, \... Detective Kennedy failed to advise the accused he had 

the right to counscl, ... and he failed to give hima certain other Constitutional 

odmenitions. (TR 246-247) 

Counsel hed sorlier osjceted and requested a orcliminary hearing os to the admissibility of the 
testimony of Detective Kennedy ond was overruled (TR 201-203). 

Counsel for anne! lant presented 19 Prayer for Instruction.. The Court denied 
Instructions Nos, 1 - 7; granted Instruction Mo. 2, in su'xstonce; denicd Instructions Mos. 9 - 
12; granted, in substance,’ Instructions i-!o54.13 - 17 and Instruction i-lo.. 19; denicd 
Instruction io. 1° os repetitious (J/. 179), The Court hod stated that it would refer the 
jury to the statement, “tol and tal’ fast," and comment thet they may disregard whatever 


wes said at thot tine if they considered it involuntarily mode under the circumstances (J/. 184), 


(The Court failed to comment on this to the jury, although this fact was,. in substance 
jury , 


2} D% 


covered in appellant's Instructions cs. 5 and 6, ) (47. 203) | 
The prosceutor in his closing argument to the jury referred to these statements made by 
oppellant to the police: That cpncllant went to "Froedman's Hospital" (TR ae ); then to 
‘Joff's Grill" (TR 647); that he had "relations with a woman naned Thelma ot Haines Point" -- 
these were pointed out by the prosecutor as inconsistent with the appellant's own testimony 


(JA 185-186 ). The prosceutor also stated in his closing argument that the police are under 


no logal duty to advise a person under arrest of all his Constitutional and statutory rights before 


cliciting damaging statements (J/. 186 ). Appellant objected to this stctoment and was over 
ruled (TR 683). Following the closing argument, the Court gave its charge te the Jury 


| 


(JA 186-197). 


Among the Instructions denied were: (1) Instruction No. 3 on "corrstorction," woquest- 
ing the Court to comment on the facts that failed to corroborate complaining witness story 
(JA 202); (2) Instruction No. 4 on "criminal intont” (J/. 202); (3) Instructions Nos. 5 and 6 
concerning “incriminating statements” made during the neriod of Sntetrcootton (JA 203); and 
(4) Instruction No. 7 on "hypothosis of guilt" (JA 205), Appellant objected te the failure of 
the Court to instruct the jury os to these (JA 197-199 ), The jury retumed ¢ vordict of 
"guilty" (JA 199), which was entered by the Court (JA 206). Judgment and commitment were 


| 
made January 12, 1962, and anpellant was sontenced to from one to four years (J/. 206-207). 


The lower Court entered an order granting leave to appeal without prencyment of casts (J/. 202), 


Constitution, Statutes, and Rules Involved | 


Kena : 
Tho rolovant narts of the Constitution, statutes, and Rules aro set out lin Appondix A 


hereto. 
Stutement of Points 


1. The Court below crred in failing and rofusing to instruct the jury as follows: 
| 


| 


(c) As to appellant's Oreyer for Instruction No. 3 (Corroboration) -- to the extent 


thet the Court singled out and commented to the jury only as to those facts 


which foverodly corroborated complaining witness’ statement that rape had 
occurred. 

(>) As to eopellont's Preyer for Instruction No. 4 (Intent) 

{c) As to apoellent's Prayers for Instruction Nos. 5 and $ (Incriminating statements) 

{d) 4s to appellant's Prayer for Instruction No. 7 (Exclusive Hypothesis of Guilt) 

2, The Court >elow erred in overruling the objection of the appellant to the admission 
in evidence of statements allagedly mode Sy him from and after his arrest, some of which were 
incricaineting ond some of which tended to estallish consciousness of guilt, and which were 
mode before eppecllant wes fully odvised of all his Constitutional ond statutory rights, and in 
© period when he wes detained by the police for the admitted purpose of gathering evidence to 
be used against him, and although ho was not teken without unnecessary delay 2efore an 
evaileble committing mogistrete, and although the prosceutor used some of those statements 
in his closing argument to the jury to persuade them of copellont's guilt. 

3. The Court below orred in overruling the objection of appellant to the closing jury 
argument of the prosccutor'thet the police orc under no legal duty to advise ¢ person under 
arrest of all his Corstitutionc! and stctutory rights before cliciting from him damaging state- 
ments; ond in foiling ond refusing to instruct the jury, despitc duc andseasonable rejuest 
therefor by cppellent thet the police cre under such duty. 

Summory of Argument 

ue to the nature of the scx offense, a Court should exercise great caution and care in 

considering the testimony of a single witness, give duc weight to choracter evidence, and 


require corrovoration of the circumstances alleged. 
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Tho Court clow erred in its charge y singling out cs c fact of corro'2oration the 
irrelevant testimony that "intact sperm” wes found. This was irrclovont, os joppallant had 
| 
admitted intorcoursc, but with consont. If the Court does single out facts of corroborction, 
| 
they must bo material, In faimess, the Court must also mention in its charge cny diserepancios 
or facts thet fail to show corroboration. In this casc, there were cmple foets discrediting 
corroboration. | 
No gun was found, there wore no indications of violonee on the peton of the com- 
plaining witness according to testimony of disinterested witnesses, her scarf was on her head 
shortly efter the ovent, she was not screaming hystoricclly, she did not coll the police 
immediatoly, sho did not lose her um'rclla or package during the opisode, hnd finally how 
did she commit the act in the front soct of a car and not show signs of violenes to her person 
or damage to hor clothes unless sho physically cnd willingly assisted? In oddition, thoro was 


testimony other than appollcnt's in conflict with that of complaining witness. The irrclevant 


comment of the Court about “intact sporm" may hove influcneed the jury to 2clieve wrongly 


that corro>oration oxisted. | 

The Court erred in not instructing as to criminal intent. Such intent is necessary to 
commit rape. That is, a “knowledge” that there is "sonetration by isons Appellant could 
have bolioved, through the action and words of the complaining witness, that she wanted and 
consented to intercourse. Thore is no ovidonee of rasistance other than the tostimony of the 
complaining witness. Appollant did not floc the jurisdiction, tic had no prior criminal record. 
He hed a good reoutation in the community. Couldn't it be ontirely possiste that complaining 
witnass initially consontod and changed her mind later whon sho thought sho might become 
pregnant. Those facts justify an instruction on criminal intent. | 


| 
Tho incriminating statoments clicited from appellant prior to cing prosontod to the 


committing magistrate should have boon oxcluded from evidence, As stated by Totective 


a5 = 


Xonnedy, the pre-arraignmont delay was used for the purpese of eliciting statements from 
oppellant to Se uscd against him through the means of confrontation without necessity and 
interrogation >y five or six officers. A committing magistrate was available. The time of 
night, the charge, ond the statement of the police, "tal and talk fast," added fear and duress 
to the delay. This action was in total disrogard of the authorities that hold that this period 
should 'x¢ usod only for the "ordinary odministrative steps" and not for the purpose of eliciting 
incriminating stetoments ond information. 

Roolizing fully the demoge of the prior statements, the Court erred in not granting 
appellant's Instructions 5 and 6 (JA. 202) or at Icast giving a curative instruction of its own. 
It should heve commented to the jury os to the police statement, “tall and tal! fast," to 
determine whether the statements mode by appellant were voluntary or not. It promised to do 
this but did not. Apoollant’s Instructions would have brought the point of voluntariness before 
the jury. The testimony of the detective, a amplified by the prosecutor in his closing argument, 
must have hod o tremendous "impact” on the minds of the jury to the prejudice of appellant. 

The Court erred in allowing the prosceutor to mention in his closing argument that the 
police cre under no legal duty to advise an accused of his Constitutional and legal rights before 


cliciting damaging stetements. The Court further erred in denying appollant's instructions and 


in not instructing the jury that such o logal duty cxists. /. duty for tho interrogator to odvise 


the accused of his rights exists, according to Texas statute, the Code of iilitary Justice, the 
practice of the FBI, tho dictum and holdings of a nurazer of court decisions, and finally, 
according to the statement of o mam'zcr of the ¢ctropolitan Police Foreo. The spirit of Rulo 5 
of the Rules of Criminal Procedure requires such advice. The mandate of the Fifth Amondment 
of the United States Constitution demands it if thore ba such o thing as “duo process of law." 
Because appellant was not informed of the offense upon arrest, not advisod at any time of his 


rights, and interrogated in an atmosphere of focr, appellant made incriminating stctomonts 
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according to testimony of Detective Kennedy. The Court's acquiescence in the prosecutor's 
statement during his closing argument, and refusal to accept appellant's instpuctions, gave 
credence to this testimony of ‘Zctective Kennedy, to appellant's prejudice. | 

The Court erred in view of the nature of the offense and the ovidend presented, in 
not giving the strongest possi’slo instruction on the jucstion as to whether oppollent was "guilty 
beyond a reasonavle doulst." /ppellant presented the instruction on "oxelusive hypothesis of 
guilt," the language of which is highly regarded ‘sy jurists both in directing verdicts and os 
guides for the jury. /:n odjective review of the evidence makes one doubt that rape occurred. 
Much of complaining witness' testimony is contradicted not only by appellant out dy disinter- 
ested witnesses; she did not immediately call the police; there were no signs of traumatic or 
physical violonee on her person. The Court itself gave a short sentence for @ crime with the 
death penalty. ‘hore such dou'st is raised, appellant should be entitled tothe strongest 


possible instruction on the issue of "guilt." 
| 


/rgumeont | 
A great responsitility is placed upon a Court that considers the charge of "rape." The 


nature of the crime, heinous ond revolting in the cyes of our socicty, does in itsolf have an 
emotional impact on any jury. /s a rule, the only cyowitnasses are the prtons involved -- 
and thoir testimony is gonorally in definite conflict. . .II othor evidence must, of necessity, 
be carefully weighed and evaluated as to its admissivility, The judge, acting oth as judicial 


consor and instructor, must oxorcise the highest degree of caution and care in determining 


whethor to overrule or sustain odjoctions to ovidence presented, in refusing or granting 


instructions, and in making the charge to the jury. 


In sills ve Unitod Statos, 1°: Us S. 644, 645-647 (1897), the Court said: 


Tho crime itself is onc of the most detosta'sle and abomina'ic that con 
bo committed, yct a charge of that neture is also onc which all judges 
have recognized as casy to be made and hard to be defended cgainst; 

| 


Ey fe 


end it hes 200n scid thet very grect coution is requisite upon all trials 
for this crime, in order thot the natural indignation of mon which is 
roused agcinst the perpetretor of such an outrage upon ¢ dofensclass 
women mcy net 50 misdirected, ond the mere cherge token for proper 
proof of the crime on the pert of the person on trial, 


i. 

The Court sclow oned in its instruction to the jury on corroboretion, when it singled 
out ond commented to the jury only cs to focts which fevorcbly corroborated the complcining 
witness’ story ond cid not mention cortcin discrepencics or other facts thet failed to corroborate 
her story. 

Counsel for sppellcnt hed reguested cn instruction on corro’:orction, taking into con- 


siderction certcin discreponcics or foets thet failed to corro2orate complaining witness’ story 


(14 202). The Court refused to so instruct the jury, ond instructed them as follows: 


However, the lew docs not semmit c conviction on c cherge of rape on the 

besis of the testimony of the complcining witness standing clone. Corroboration 
of hor testimony is roquired, cecording to the rules of low prevailing in the 
District of Columbia. Such corrozerction, however, nced not 'be by cn cyo- 
witness or witnesses. Eyewitnesses con hardly ever bc o>tained in regard to 
such on offense os rape. Corroborating circumstences may be sufficicnt 
corroborction. In other words, there mcy bc testimony of circumstances which, 
if selieved by the jury, the jury may consider in the nature of corroboration. 


In this case there is testimony which, if bclicved by you, you mey, if you 
deom it wise and proper, consider in the nature of corroboration. For instance, 
there was testimony to the cffeet thet shortly after the alleged rape, the 
complcining witness complcined to the police of whot she scid had occurred. 
There was also testimony to the cffect thet shortly oftor the alloged rape, the 
complaining witness wos cxaminced ct c hospital ond that the examination 
indicated thet cn intact spcrm or male scx cell wes found on her person in 

the area of the cervix or vogina. 


Rape is o sorious charge, the jury is not to let prejudice or sympathy enter 
into its consideration of the charge. /s I hove said, usually the only cyo- 
witness to a rope cre the persons involved in the act. Generally speaking, 
rape charge is onic that is of o ind casy to make and difficult to disprove; 
therefore, the jury should consider the testimony of the complaining witness 
with care. After you have done so, you may give it such weight os you think 
it is ontitled to reecive. 


| 
You are told that tho circumstance thet a rape charge may be one difficult 
to disprove, should not doter the jury from rondering verdict of guilty, 
if the jury is convinced !oyond ¢ recsonc'sle doubt thet the defendent is 
guilty as charged. (J/. 190-191) | 


Counsel for appellant excepted as follows: | 


eee The dofendant excepts to the instruction given ‘xy the Court os to 
corroboration; only however to the oxtent that in so instructing the jury, 

the Court singled out the fact, or rather, singled out to comment to the jury 
that they can find that Ars. i.’oore complained to the police of what occurred 
and that she was cxamined at the hospitcl where intact sperm wes discovered. 
The complaint of the accused is this, that the Court in faimess should ‘sc 
required to clso single out facts involving the complaining witness, From which 
the jury can find that they failed to corrovorate her stctement that reac had 
occurred. (JA 197) 


It is woll sottled in the District of Colum'sia that the testimony of the complaining 
witness in the offense of rape must have some corroboration. Ewing v. United totes, 77 App. 
D.C, 14, 135 F. 2d 633 (19:2), That is to say, “There must 0 circumstchees in proof which 


tond to support the prosecutrix’ story,” ibid, p. 636. In Judge Bezclon's dissont in \Walker v. 
ppo ory," idid, p Walker} 


United States, 95 App. 2. C. 148, 155, 223F. 2d 613, 620 (1955), ho’ said: 


In a majority of the /.morican jurisdictions which follow the corro'>oration 

rule, corroboration is required on doth the matter of the cormus deleeti 

(penetration by force) and the mottor of the identity of the accused. 

It is sumitted that the testimony of the complaining witness is defihitely lacking suf- 
ficient corroboration in proving the “corpus Jelceti" (penetration by forces 

The complaining witness says she left the drug store, carrying hor package and urn'orella. 
It is alleged that appellant came from behind, hald a Sar against hor throat and foreed her into 
his car (JA 10). (Nothing is said about dropping the umbrelle or pockoge ) She claims she 
rosistod his odvanees by screaming and trying to ‘ic!: out the window (2. 12- 2, 39). He 
allogedly slopped her and showed her a gun, saying that he would kill hor jf she didn't stop 
(SA 12-13). He allagedly held his hand on her throat while driving (TR 98-99). In other 


words, she claims she submitted only because of fear of crave vodily harm. /fter the oct, she 
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seys she got out of the car end went to the Goldthwaite home, where she oppeared crying and 


gn 


screaming, with her scarf dewrn around her nec (J... 4S). 

Certain facts cast serious dou'st on the testimony of complaining witness: (1) No gun 
was found or presented in evidence. (2) it would ‘2 extremely difficult to commit the act in 
the front seat of a car without some physical help >y the other party. (2) No signs of violence 
were noticed Sy disinterested witnesses , implying lac!: of resistence and consent on the part of 
complaining witness. Princess Soldthwaite noticed nothing odd aout her face or neck: (JA 51). 
Both Goldthwaites scid her scarf was on her head and thet there was nothing unusual about her 
clothes (JA 51, 56). They also said she was not sercaming or crying hysterically (JA. 50, 55). 
In oddition, she did not first ask to cell the police Sut her relatives instcad (J.18 ). She also 
did not say she hod deen raped to either the Coldthwaites or her aunt and grandmother; this 
wes not mentioned until the nolice came (J/. 47-49) The noliceman who came to the house 
scid she was sitting on the couch in the front room and thet he observed no sicns of violence 
on her nerson (J/. 58-59). In cddition, the doctor who examined her found no evidonce of 
troumetic iniurics or ohysicdl injuries to any pert of her body. She was within normal liraits 
(32.77, 79-80 ). (2) There opears to "56 ¢ recsonc'c dou'st frora the testimony offered os to 
whether the ‘ar deseri‘ed (if it ever cxisted) could ‘xe the same one used in ovidenee (JA 32- 
33). (5) The appellant did not floc the jurisdiction os a guilty mon would. (6) And, finally, 
throughout this whole episode, complaining witness cpparently did not dron the package, lose 
her umbrella, or spill the milk (J/ 13, 104). 

The Court, in its instruction, mentioned the rcport tho lob technician that "intect 
sperm” had been identified (37 191). This wes irrelevant and not metorial, os anpellant had 
edmitted intercourse but with consent. It drew the jury's attention to c fact wholly irrelovant 


to the prejudice of appellant. 
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129-130, 
It is submitted that the standard sct up in Kolly v. United States, 90 /p2. 0. C.125, 


194 F. 2d 150, 154-155 (1952) , conceming the crime of sodomy, should boply to sox 
offenses goncrally. That is, that the testimony of a single witness should >< reecived with great 
caution, evidence of good charucter should ‘2c given due weight, cnd corro’>bration of the 
circumstances surrounding the parties at the time should ‘x required. 
Accepting this standard, the testimony of the complaining witness should '9¢ teken with 
| 

great caution, especially in view of appellant's goed chcracter testimony (T2 543,547-543,576, 
580-581, 587-588 ), and the lack of corroboration of certain of complaining witness! testimony 
In fairness to appellant, the Court should have called attention in its charge to the digiscncics 


in complaining witness' testimony. icKenzic v. United <tetes, 75.'9p. Dy C, 270 , 126F. 


2d 537 ( 1942; Young v. Travelers Insurance Cow, (CCA, Chla.),68 F. 2d 83 (1933. In 


Roberts ve United States, Apps De Ce 7 BAF. 2d 209 (1960, the Court held 
thet the fact thet the charge to the jury did not mention certain evidence which would have 
cast a doubt of soxual attack wes not prejudicial orror in that the Court mods clear to the jury 
that the parts of the evidence meniioned wore for the reason of illustration cs to the moaning of 
“corroboration” only, and thet the jury alone would decide whether sufficient corro2orction 
existed. In the case at bar, the Court did not male clear to the jury thet the evidence was 
mentioned as an illustration of the meaning of corre0ration. In addition, the Court mentioned 
a wholly irrelevant fact that “ssarm" had boon idontified, although the appellant had already 
admitted having sexual rclations ‘out with consent. The determining factor is the "offeet” or 
“influence” of the orror on the jury. Kottcakos v. United States, 323 U. s, 750, 764 (1946). 
The charge in this context was, and when received as c part of the whole, most orejudicial and 
damaging to apnellant. If the Court wanted to mention certain fects in illustration, it should, 
in all faimoss, hove mentioned material facts as wall as the discrepancies in complaining 


witness! tastimony and other facts which might indicate failure to prove corrosoration of the 


"eorus dclecti.* 


Ut. 


The Court >elow erred in not instructing the jury, pursuant to the instructions su2mitted, 


Mont must have hed ‘criminal or felonious intent in order to commit the act of ra 

Counse! for cosellant su>mitted an instruction on criminal intent (J/. 202), which the 
judge refused (J. 179) end counsel excepted (J,. 197-199). 

Criminel intent is necessary in all crimes derived from the coraion law, even though 
mest statutes omit giving this as a Desic ingredient. ‘orissette v. United States, 342 U.S. 246 
(1952). Intent is an issue in a charge of rope. United States v. Lovely, 77 ©. Supp.519 
(1948). “here intent of the iaccused is on ingredicnt of the crime charged, its existence is a 
zuestion of fact which must Se suomitted to the jury. _/ orissctte v. United States, supra, pe 
774, Levine v. United States, 106 Apo. >. C. 201, 261 F. 2d 747 (1958). 

In order for appellant to have committed the crime, hc must have committed the act 
realizing that he did so without consent. In other words, there must 2c penctration by foree 
overcoming resistence in order to imaly any criminal intent. /.ppellant may have thought, as 
evidenced by her actions and words, that complaining witness consented even though she horself 
now alleges that she did net give her consent. If so, criminal intent to take ‘oy force was 
lacking, and appellent wes entitled ot the very Icast to an instruction on intent. Complaining 
witness could have consented and later changed her ming '2ccause of foar of pregnancy. 
Appellant hed no prior record (J/.106), had « good reputation in the community (TR 543, 547- 
548, 576, 580-531, 537-522), and did not floc the jurisdiction after the act. Criminal 
intent apocared to "20 completely lacking. 

Wh, 


The Court below o (a) in overruling the ovicction of the appellant to the admission 


in ovidence of stator:conts allegedly « him after his arrest, 20fore he was fully advisod of 
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his Constitutional and statutory rights while detained 'y the pol ice for the admitted numose of 
gathering evidence, and in view of the fact that he was not taken without “unnecessary delay" 
Sefore an availaile coramitting magistrate, and (>) in not instructing the jury to disregard an 

| 


incriminating statements made !2y the apnellant during this period which were not given volun- 
2 9g 


| 
tarily ‘sut through foar of the nolice and without conscious !:novlodge of his legal rights. 


| 
All confessions, admissions, or incriminating statements clicited from: the accused during 
i 


delayed or prolonged pre-commitment detention should 5 excluded as evidence. NEMADD Ve 
United States, 315 U. 5. 322 (1942, and i. allory v. United States, 354 U. 5. 449 (1957). 
eran | 


In }.allory v. United States, su2ra, p. 453 , the Court said, conceming Rule 5 (a) of the 
| 
Federal Rules of Criminal Procedure, that the provisions 
eee conteraplate a procedure that allows arresting officers little more Ioeway 
than the interval sctween arrest and the ordinary administrative steps required 
| 


to ring a suspect ‘2cfore the nearest available magistrate. 


Rule 5 (a) reads as follows: 


Appearance 'efore the Commissioner. /.n officer mating an arrost uncer a 
warrant issued upon a complaint or any serson maizine an arrest withput a 
warrant shall tc':o the arrested person without unnecessary delay ‘ofore the 
nearest availasle commissioner or cfore any other near>y officer empowered to 
cormit persons charged with offenses against the laws of the United Stotes. 
\’hon a person arrested without o warrant is 'srought ":cfore a commissioner or 
other officer, a complaint shall ‘50 filed forthwith. | 


In other words, pro-arraignment delay must be only for the purpose of talking the ordinary 
administrative steps. In Watson v. United States, 101 App. 9. C. 350, 249 F. 2d 106 
(1957), this Court held that pro-arraignment delay for the purpose of obtaining incriminating 
statements or evidence was unlawful. Evidence o>dtained under these Earlene could not 


'r9 used against the accused. The Court said on nage 100, concerning the accused , thet 


ho is not to ye taken to headuarters for the purpose of cing sudjected to 
interrogation in order to determine whether he shall sc charged, and there- 
after 0 convicted out of his own mouth, [lo is not to ‘sc sudjeeted to inguity 
as to a course of conduct which oven unintentionally londs itself to ‘cliciting” 
inculpatory statoments upon which to predicate his arrest anc his conviction. 
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In Cinoza v. United States, 279 F. 3d 616 (1960), (9th Circuis), 
the defendant wos arrested between %15 and 3:30 PA’ on Thursday on a narcotics charge and 
not arraigned until the following moming. “tf aporoximately 4:15 or 4/20 PA, the narcotics 
agents tried to reoch the U. 5, Commissioner Sut were informed he had gone home. During this 
period of detention, the ogents did o2tain admissions and statements that were damaging to the 
defendant. The Court reversed and remanded the case, holding that these admissions and state- 
ments were elicited in violation of Rule 5 (a). 

In United States v. Feguer, 192 F. Supp.377 (1951), the Court held that statements 
made by the defendant ot a time after arrest, during the permissible activities of “20oking" 
and when they were checking out his version, were not admissilsle in evidence, and the fact 
thet o committing mogistrate was not availc'sle did not justify officers in moking use of the time 
for continued interrogetion of the arrested person. 

In the case ot bar, it is coparent from the testimony that certain alleged statements were 
of an incrimincting cherocter to the appellant. ‘/hen arrested, “etective Kennedy said that 
appellant told him he hod ‘cen using the cor that evening and that at about & °/.. he went to 
Frecdman's ‘ospital to visit a friend, then to 2.4f's Grill, ond home about midnight (JA 62). 
Detective Xonnedy testified that he informed appellant of the charge upon his arrest (5/62). 


Appellont's mother and friend sai¢ thet the policc told appellant what to wear and halped him 


find the clothes (JA 93,97 }e Detective Kennedy denies this (TR233). Detective Kennedy 


stated that on the way to the police station, appellant denied he was the person sought (JA 63). 
Apocliiant states he never denicd having intercourse with coraplaining witness with consent or 
being with hor (J/.120 , 157-153). Detective “Kennedy steted thet apnollant told hira he had 
intercourse with a girl named "Thelma® in his car ot Haines Point (JA.63)- /npollant denics 


this (J/. 152, 158). 


Ten rainutes after their arrival at the police station, according to Detective Kennedy, 
appellant admitted intercourse with consent with the complaining witness Us. 63). tie also 
stated that appellant told him that shortly after she had gotten into the car, lhe stopped at the 
curd and put his hand on her shoulder when she wanted to get out of the car = then they drove 


on (J/65 ). Even though he admitted intercourse, the police confronted him with complaining 


witness at about 2:45 /.i:' (JZ. 69). Upon confrontation, opoellant called her “Lucille,” and 


said, "Why are you doing this to me?" (JA 64. 


It is even more apsarent that the pro-arraignment delay was used for the purpose _of 


eliciting incriminating statements from appellant. Although a committing mogistrate was avail 
able on the hours in question on Nay 11,1961 , 2etween 1 /a. and 5 #.i.. (J/.83), appellant 


was not taken >efore said magistrate or a judge until 10 4.4. on May 11th (DA 122). In addition 
to being interrogated by Cfficers Kennedy and Holden at home, in the squad car, and in the 
police station, and being confronted by the complaining witness (JA 69), hd wes further 
interrogated by five or more other officers, including Detectives Kennedy ond Holden (J/. 123). 
Detective Konnedy admits that the confrontation and interrogation ‘xy the five or six officers 

was for the purpose of cliciting damaging statements or facts which could bd referred to the 
District Attomoy for use against him on trial (JA 70-71), 


In addition, there is an cloment of duross hore, as well as fear. . ppellant was arrested 


lato at night without first cing told of his crime (at aout 1:45 AA: on May 11,1961 = JA60- 
61), Whon asked what he was being taken for, he was told, "You will find out later” (JA93). 
Appellant did not know what he was charged with until in the squad car on the way to the police 
station (JA. 115-115,157). Dotective Kennedy stated thet he informed him! upon orrost (JA.62), 
Upon ontoring the Sex Scuad Cffice, appellant's attention was directed to the sign obove the 
door, "Sox S;ved," aftor which he was told that now he should know why to was thore (JA 122). 


In addition, the statomont was later made to him that he “had ‘sctter tal!: and talk fost" (J/. 121). 
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(The Court thought this a statement worth commenting on to the jury in order that they might 


determine whether oppellant's statements were involuntary or not -- ‘but did not do so (JA 194).) 
Vihen appellant said “Lucille” at the time of the confrontation, the police said he was lying 
ond trying to ect as though he knew her JA 121). 
ind finally, the fact that Detective Kennedy said one thing and the appellant another, 
wes extremely damaging. So damaging that the prosecutor falt those inconsistencies conceming 
"Eroedman's Hospital” (TR64S), “Jeff's rill (72 $47), and the fact that he was with "Thelma" 
(32.185-186) were worth mentioning in his closing argument. 
Rule 25 of the Federal Rules of Criminal Procedure, 13 U.S.C., states: 
see the admissizility of evidence and the competency and privileges of witnesses 
shall 5c governed, except when an act of Congress or these Rules otherwise 
provide, by the principles of the common law as they may be interpreted by the 
courts of the United States in the light of reason and expericnee. 
In i..cNobb v. United States, supra, p. 343, the Court said: 
A. democratic society, in which respect for the dignity of all men is central, 
neturally guards ogainst the misuse of the law enforcement process. Zeal in 
trac!<ing down crime is not in itsclf an assurance of sobemess of judgment. 
Disintcrestedness in law cnforcement doos not clone prevent disregard of 
cherished litsertics. ‘Expericnce hes thercfore counscled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic. 
The awful instrument of the criminel lax cannot '<¢ entrusted to a single 
functionary. 
Experionce resulted in the enectment of Rule 5 of the Federal Rules of Criminal Procedure. 
It also resulted in the Courts’ interpretation that there must not bc "unnecossary dolay” in taking 
the accused before a committing mogistrate; that the interval ‘sxetween arrest and prosentmont 
before an availosle magistrate must be used to carry out the ordinary administrative stops ond not 
for the purpose of cliciting evidence to 2c uscd against the accused. Reason dictates that 
Detective Kennedy's testimony conceming appellant's statements should havo leon oxeluded 


from evidence, as he himself admitted thet they wore clicitod for the purpose of 'scing usod 


ogainst appellant on trial. / pocilant was told "to tall and tal!: fast” -- the delay was used 


for the purpose of "grilling." 
The Court elow should have granted appellant's Instructions5 and 6 conceming 
incriminating statements, or at the very least, given a curative instruction of its own, It was 


reversilsle error that it did not, i..cCarthy v. United States, (CCA Chio),25 F. 2d 296 (1928); 


United States v. Lo Biondo, (CCA NeY.), 135 Fs 2d 130 (1949. The Court itself said that 


it would mention to the jury the statement, “tall: and tal‘ fast,” in order to let them determine 
whether appellant's statements were voluntary or not (J/. 157). The Court foiled to do this 

(JA 186197). Appellant's instructions which were denied (JA 179) would Have at least 
brought the point of voluntariness before the jury. The important factor is what effect an error 
will have on the jury. Xotteakos v. United States, supra. There can de no question here out 
what the statements were of on incriminating nature, that they were given during a period 
between arrest and oresentment before a committing magistrate, that the detention period wos 


usod for the purpose of eliciting evidence in an atmosphere of fear and duress, and that these 


statements must have had a profound cffect on the jury. There can ve no juestion out that it 

was error in, first, admitting the incriminating statements, ond secondly, in not instructing 

the jury as to the incriminating nature of the staternents or whether they were given voluntarily 
| 


or not. 


NV. 


The Court below crrod (a) in overruling the o'jections of the appellant to the closing 
| 
argumont to the jury by the prosecutor when he stated that the police are under no legal duty 
to advisc a person under arrest of all his Constitutional and statutory rights before cliciting 
| 


damaging statements from him, and (‘2) in not instructing the jury thet the lice arc under a 


lagal_duty to advise _a porson under arrest of all his Constitutional, legal, ahd statutory rights 


at the time of his arrest cfore cliciting damaging statements from him and to take him "promptly" 
| 
| 

before a committing magistrate. | 
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By statute in the State of Texas and under the Rules of the Code of Military Justice, 
10 U.S.C. 831 (6), on interrogator must advise or wam an offender of his Constitutional and 
legal rights before obtaining statements or confessions. 

The Texas statute (Code of Criminal Procedure, Vornon's Texas Statutes, 1948) states: 


Art. 727. 2. The confession shall not be uscd if, at the time it was made, the 
dofendant wes in jail or other place of confinement, nor while he is in the 
custody of on officer, unless made in the voluntary statement of accused, taken 
before an examining court in accordance with law, or be made in writing and 
signed by him; which writtcn statement shall show that he has been warned by 
the person to whor: the some is mode: First, that he docs not have to make any 
stotement at al!, second, that any statement made may be used in evidence 
egainst him on his trial for the offense conceming which the confession is 
thercin mode; or unless in connection with said confession, he makes statements 
of focts or circumstances thet orc found to be true, which conduce to establish 
his guilt, such os thd finding of scercted or stolen property, or the instrument 
with which he states the offense wos committed ... 


Art. 727 (c). «ee No evidence obtained by an officer or other person in 
violation of ony provisions of the Constitution or laws of the “tate of Texas, 
or of the Constitution of the United Stotes of America, shall be admitted in 
evidence ogainst the occused on trial of any criminal casc 2.6 


The Code of ivilitary Justice (10 U.S.C. 831, 1959 cd., 70/ Stat. 48) states: 


§ 831 (b). No person subject to this chapter may interrogate, or request any 
statement from, an accused or a person suspected of an offense without first 
informing him of the nature of the eccusation and advising him that he does 
not have to make any stctement rogerding the offense of which he is accused 
of suspected and thet any statement made by him may be used as evidence 
ogainst him in a tricl by court-mertial. 


In addition, the Supreme Court has scid thet the voluntariness of a State confession will 


be judged by the "test of the totality of circumstances." Blackburn v. Alcbama, 361 U. S. 199, 


206 (1960), Fikes v. Alcbome, 352 U. S. 191, 197 (1957). In Groen ve United States, 98 App. 


D. C. 413, 422, 236 F. 2d 708, 717 (1954), Judge Sazclon stated in his dissanting opinion, 
Where delay of arraignment connot be avoided, it is ot Icost indispensable that 
the police give the accused substcnticlly that advisory information which tho 
committing officer would give him at the arraignment. 


See also Pixley v. United States, (CCA Ckla.), 220 F. 2d 54 (1951), and Hainosv. Unitod 
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Statos, (CCA Calif.), 188 F. 2d 546 (1951), where the Courts cdmitted the evidence against 
defendants ‘although there was delay in arrcignmont because they were odvised of their legal 
rights. Soe also United States v. Kicphalz, 17 F.2.9. 18 (1955), where the fact that defend 
defendants were advised by the Customs agents, before questioning, os to their right against 
solf-inerimination and their right to counsel was a decisive foctor in the Courts! admitting their 


statements as ovidencc. 


In Rettig v. United States, 99 /pp. 2. C. 295, 239 F, 2¢ 916 (1956), this Court held 


it was prejudicial error to admit in evidence the police officer's testimony conceming defendont's 
oral confessions under the i’cNabb rule and Rule 5 of the Rules of Crimincl Proceduro. The 
Court, on page 923, said: 

Another circumstance to be considered, but only in the event it is shown that 

earlier crraignmont is not possible, is whothor the police heve given’ the prisoner 

the benefit of the advisory stctomont which the committing officer would give 

under Rulo 5 (6). Here, oven if it could be shown thet Sundcy crraignment was 

not possible, the delay would nevertheless be unrecsonablc and the detention 

illegal, because the record shows no such advisory statement to the perotione 

before the inquest. 

In United Statos v. Townsend, 151 F. Supp. 378 (1957), the Court 3 seid that the policy 
established under Rule 5 is that an accused bo advised at the carliest prion city of his legal 

| 
rights. If commissioners arc unevailable and a delay necessary, the police should advise the 
defendant of his Constitutioncl rights. Failure to do so is relevant to the question of admission 
of ovidence during that period. In this ccse, the defendant had Scen crrested for camal 
knowledge of a fomule under sixteen yoars of ago and takon to the police precinct for one hour. 
/. detective of the Sex Squad then took him to Police Hedquarters, where he wes examinod and 
tosted ogainst his will and rofusod an attorney. . t the tricl, c police officdr testified that the 
| 

oxamination showed "blood" but did not indicate from whct part of the body the blood had come, 
or whothor animal or human. Tho Court hold that tho police officer's testimony should have been 


excluded os ovidonce obtained in violation of the duc process clause of tho Fifth Amendment 


90% 


end the spirit of 2ule 5 of the Fodorcl Rules of Crimincl Procedure. Soo clso Sram v. United 


States, 188 Us Se 352 (1897), and Bullock v. United Stotes, 74 App. D. C. 220, 222, 122 F. 


23 213, 215 (1941). 
J. Edger Hoover stctes, in writing of his F51 School, thet 


eee Special gents cre tought thet cny suspect or crrested person, ct the outsot 
of on interview, must be edvised thet he is not required to meke a statement 
end thet cny stctoment given ean be used agcinst him in court. Morcover, 

the individucl must bo informed that, if he esires, he mcy obtain the services 
of on cttomey of his'own choice. Jurcss of any type is obsolutely forbidden. 
iny Specicl gent guilty of such conduct is subject to immedicte dismissal from 
the service. (Frank, Not Guilty, p. 185, 1957) 


Justice Dougles, dissenting in Crooker v. Colifomic, 357 U. S, 433, 446-447 (1958), 


in talking cbout the right to counsel, scid: 


eee No mettor how well cduected and how well trcincd in the law cn accused 
may be, he is sorely in nced of legal odvice once he is arrested for an offense 
thet may exact his life. The innocent as well os the guilty may be cought in a 
web of circumstantial evidence that is difficult to 2reak. A mon may be guilty 
of indiscretions but not of the crime. “e may be implicated by ambiguous 
circumstances difficult to explain away. Me desperately needs a lawyer to help 
extricate him if he's innocent. eo» 


Lt. Re S. Eichelberger of the District of Columbia Police Force [?olicemen's /ssociation 
News (Feb., 1961), Vol. 7, No. 2, *Police Interrogation and Use of Polygraphs," pp. 5 and 7] 
in discussing police interrogation and usc of polygraphs, stotes that a valid confession should be 


composed of five elements: 


First clement - In the opening statement the subjact is advised of his rights under 
the low and he is required to state whether he is, of his own volition, meking 
the statement, ofter having becn so advised. 


Second Element - The body of confession in which he narrates his complete 
knowledge of the offensc. This is supplemented frequently by the rocnactment,. 


Third Zlement - The' signatures of the defendant, the witnesses, and tho obtainor 
of the document. 


There are many other sub-clements, but thess arc the throc principal oncs, | 
strongly contend that the confession would bc made moro valid by adding two 
separate and distinct elements. Aftor thc subject hes bean apprisad of his 
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rights undor the law, wo should go beyond that to establish clearly the voluntary 
nature of the confession. The \otivation Zlement should follow. | repeat - 

the Motivation Zloment should contain the answer to the question, "Why are you 
tolling us this?" /fter all, the man under arrest might say, "Sccause you beat 
me with a hose," or, he might sey, "Because you will beat me with a hose if | 
don't confoss." Cbviously, those roplics would render the confession invalid as 
a legal document. The defendant might say, "Because | think it is the sensible 
thing for me to do because of the evidence you have against mc." 
It is conecivable in my mind that the interrogator would be entircly within his 
rights if he explained to the subject that the evidence, which points he would 
enumerate and explain, would make an ultimate conviction probablc. I believe 
he could explain, impartially, the due process of law to the sudject. nd, if 
the subject, of his own belicf, logically reasoned that a confession would speed 
his trial, conviction, and sentence, and thereby would hasten the cventual day 
of his release, 1 bclieve that that confession might 5e accepted as o legal 
motivetion for tho statement. There are many pitfalls in this motivation, but a 
sincere intorrogator could procure a valid confession if the othr cloments were 
in order. This is the true motivation for many confossions - it should be clearly 
explained in the confession so that there could be no question of duress or 


coercion raised in court to challenge and discredit the confession. » 
| 


* * * * * * 
iy other suggested addition to the confession would be for the witnesses to odd, 
besides their signatures, a statoment concerning the actions of the investigators 
during the entire proceedings prior to, and during the confession. They should 
answer the specific quostion = "Are you biased toward this defendant?" They 
should remark in their statements regarding the treatment of the defendant his 
physical and montal condition and any other relevant facts. Those statements 
would help establish the validity of the confession. Yos, this is c lot of trouble, 
but some oxtra offort, in place of expediency, may bring a justified conviction 
which could have been un unjustified acquittal, os in the Nallory Case. 


Wher appellant wes arrested, Detective Kennedy said that he ale him of the alleged 
rape in an auto bearing tags 23742 and asked him if he wos the owner. Appellant answered that 
ho was the owner (JA. 62). According to appellant, he did not know of sit ho was cecused 
until ho was on the way to the police station (J. 115-116, 157). Soth appcllent's mother and 


i 
the tonunt hoard no mention of the offense and did not know whet appollant wes accused of until 


the noxt day (JA 89, 91, 99). They heard oppollent ask the Jetcctive about this, ond hoard 


| 

him scy, "You will find out later" (J/. 93). %ctective Kennedy, however,) stated that he 
Y Y 4 
| 


identified himself and advisod appallant of his rights, scying that he was not required to answer 
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cny questions (JA 62, 58). Soth appellant's mother cnd the tenant deny hearing this (JA 93,98). 


Appellant said that ho wes not advised of his rights ct any time (J/. 123). In addition, Detective 
Kennedy tol? appellant whet to weer (J/. 92, 9°). +t the police station, Jotective Kennedy 
said he agcin told cppellant "thet he wesn't required tc make « statement; that anything ho 
might scy in rogard to this matter in which ho wes arrested could possibly be used in c subsequent 
trial involving himself (J. 68). Appollant donics this (J/. 123). Appellant, when asked at the 
tricl if cnything was scid cbout 2 stctement, testified that he was told he "had better talk and 
talk fost™ (JA 121). Zecording to cpecilant, he was at no time asked to reduce his responses 

to writing (JA. 122). 

Appellont wes confronted with the comolcining witness, oven though he had admitted 
intercourse with her, ond interrogeted by ¢ total of five or six officers for the purpose of obtain- 
ing domoging stctements to be used ogainst him in trial (JZ. 70-71, 122). A committing mogis- 
trote wes ovciloble (J/. 83). There can be no doubt that the police took advantage of this 
period of delay, feer and indecision to clicit informction which appellant might not have given 
hed he been cdvised of his Constitutional end legal rights. 

The Court below crred in overruling appellcnt!'s objection (TR 683) to the statement of 
the prosecutor thet the police cre under no lege! duty to advise cn accused of his Constitutional 
end legal rights before cliciting from him damaging stotements. United States v. Townsend, 
supra. This ruling was in complete disrogard of the duc process clause of the Fifth Amondmont 
to the Constitution cnd the spirit of Rule 5 of the Federal Rules of Crimincl Procedure. It wos 
error not granting oppcllant's Instructions 5 ond 6 concerning incriminating statcmonts and tho 
legal duty to advise. i.’cCarthy v. United States, supra. The irmportant factor is the "impact" 
or "effect" of this error on the jury. Kottcekes v. United Stotos, supra. Thero can be no doubt 
but thet the mention itsclf in the closing argument of the prosceutor that "the police woro undor 


no legal duty to advise the cecused" would give the jury the focling that all the statements of 


Detective Kennedy must have been correctly elicited. 


Rule 5 (a) and (b) of the Rules of Criminal Procedure read as follows: 


(a) Appearance before the Commissioner. /.n officer making an arrest 
under a warrant issued uoon a complaint or any person making an arrest 
without a warrant shall take the arrested person without unnecessary delay 
before the nearest available commissioner or before any other negrby 
officer empowered to commit persons charged with offenses against the laws 
of the Unitod States. hen a person arrested without a warrant is brought 
before a commissioner or other officer, a complaint shall be filed forthwith. 
| 


(b) Statement by the Commissioner. The commissioner shall inform the 
dofendant of the complaint against him, of his right to retain counsel and of 

his right to have a preliminary examination. He shall also inform the defendant 
that he is not required to make a statement and thot apy statement made by him 
may be used ogainst him, The commissioner shall allow the defendont reasonable 
time and opportunity to consult counsel and shall admit the defendant to Sail 

as provided in these rules. 266 


There is no doubt in the minds of tho Courts ond lowyers that the junderlying intant of 
| 
this Rulo is that an accused be advised of his legal and Constitutional rights “without unnecessary” 
delay. If a committing magistrate is unavcilable, the police have a duty to advise the accused 


of his rights. The Fifth Amondment reads as follows: 


No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, oxcept in cases 
arising in the land or naval forces, or in the militia, when in actual sorvice 
in tirac of war or public danger; nor shall any porson be subject for the somo 
offonse to be twico put in jcopardy of lifcoor limb; nor shall be compcllod in 
any criminal cose to bo ¢ witness against himsclf, nor be deprived of life, 
liberty, or property, without duc orocess of law; nor shall orivate property 
be taken for public uso, without just compensation. | 


Nonial of the oxistonce of this duty of the police is ignoring the mandate of the Fifth 


Amondment. 


Vv. 


The Court bolow orred in not instructing the jury that the accusod should be given tho 
bonefit of the doubt and the verdict should be not guilty whoro cll the Abidshes can be recon- 
cilod oithor with the theory of innocence or the theory of guilt. _In other words, he should not 
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be guilty unless there is substantial evidence of facts which cxclude every reasoncble hypothe- 


sis but thct of guilt, 


Counsel for coociient oresonted the following praycr for instruction to the Court: 

The hypothesis of guilt should flow naturally from the facts proved and be 

consistent with them all. If all the evidence can be reconciled cither with 

the theory of innocence or the theory of guilt, then the law requires that the 

oceused be given the bonofit of the doubt, that the theory of innocence be 

adopted, and your verdict shall be not guilty. Unless there is substantial 

evidence of facts which exclude every reasonadle hypothesis but that of guilt, 

os well os if ell the substential evidence is consistent with any reasonable 

hypothesis of inneconec, your verdict must be not guilty. ... GA 205) 

The Court denied this request (J.’ 179) and instructed the jury with a general instruction 
that quilt must be establishe? by the Government "beyond a reasonable doubt” (J/: 138-190). 

in Hammond v. United Stotos, 75 "pp. >. C. 395,398 , 127 F. 2d 752, 753 (1942), 
this Court held thet the Court below should heve directed a verdict in reviewing the circum- 
stances of a case of assault with intent to repc. It stated that 


There always is in c criminal prosecution, a legal presumption that appellant 
was innocent until proven guilty beyond ¢ rcasonablc doubt. 


/ s authority for reversing 'the lower Court, it cited the quotation in Isbell v. United States, 
(CCS. Ckla), 227 F. 72°, 792 (1915), that 

unless thers is substantial evidence of facts which exclude every other 

hypothesis but that of guilt it is the duty of the trial judge to instruct the 

jury to retum o verdict for the ceeuscd, ond whore all the sudstantial 

evidences is os consistent with innocence os with guilt it is the duty of the 

appelfcte court to reverse o judgment ogainst him. 
A number of other cases have also held that this language is applicabic to motions for directed 
verdict. iosowitz ve United States, (CCA i 1.Y.), 282 F. 575 (1922); Romano ve United States, 
(CCA. Vie), 9 Fe 2d 522 (1925); and Gargotta v. United States , (CCA ioe), 77 F. 24 977 
(1935). 

This Court, in interpreting the docisions on this point, said in Curloy v. United States, 


81 App. 2. C. 329,395, 160 F. 2d 229, 235 (19:7), thet this language -- similar to that 


used in appellant's prayer for instruction above == although it 


held that the rule for the jury is that 
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has beon repcatedly recited by various courts as the rule which must govern 
a trial judge in passing upon a motion for a dirccted verdict 6. we are of 


the opinion that the statement is crroncous for that purpose, or at 


mislcading. It is corroct as a guide for « jury in reaching o ve 


In Carter ve United States, 102 ‘pp. >. C. 227, =, 252 F. 


unless there is substantial evidence of facts which o:clude every 


| the loast 


rdict. 


2d 508 (1758), it was 


reasoned! Fe 


hypothesis but that of guilt, the verdict must be guilty, end that, whore all 
the substantial evidence is consistent with any reasonaole hypothesis of 


innocence, the verdict imust be not guilty. ... It is not nceessary 


verdiet of acquittal that on the basis of the facts estcblished a h 
innocence be as likely as one of guilt; any reesoncale hypothesis 
must be excluded by the facts. 


The point made here is that, regardless of whether c person focls 


toa 
pothesis of 


of innoecnec 


thatthis language 


should be relicd on by the Court to direct o verdict or used as ¢ guide for the jury in reaching 
a verdict, there is no juostion in the minds of jurists as to its vcluc. 


It is still tho law that there can be no conviction of a crime on circumstantial 
evidenee unless the only possible inference to be derived from it iis thot of 
guilt. There must be evidence which forecloses and makes impossible any 
other conclusion. [Maryland and Virginio Milk Producors .ssociation v. 
United States, 90 App. D. C. 14, 22, SSF, 2d 907, 917,(1951 


a 
VE 


See also Unttod Statos v. Xelly, 


. Sunn. 217. Judge Miller, in 


his dissent in Curley v. United States, supra, p. 2:0, said the following regarding "proving 


guilt boyond a reasonable doubt:" 


To prove guilt beyond a reasonable doubt docs not meen meroly to prove 
certain facts which cro cs consistent with innocence as guilt. To me the 
expression moans to submit ovidence which produces in the minds of jurors 
an abiding and conscientious conviction, to a moral certainty, that the 
accusod is guilty. 


In view of the nature of this case, c sox offense, it is ontitled to) the"standord of 


caution" sot forth in Kelly v. United States, supre, and in view of the 


genoral 


gecoptability of the language in this instruction, the Court should have ogreed to instruct the 
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jury clong the lines requested, and committed projudicial crror in not so doing. A review of 
the evidence presented indicates that there was as much or more evidence in favor of 
appellant's innocence as guilt, (1) No gun was found or presented in evidence. (2) A jack 
ber wes found in the trunk of cppellant's cer, which bar complaining witness could not well 
describe (J. 32-33). (It is common knowledge that most cars carry such rods as necessary 
equipment.) (3) #.ccording to the doctor, there were no signs of physical violence or traumatic 
injury to the body and person of the complaining witness (JA. 77, 79-80). The policeman, 
Cfficer }‘cLoughlin, testified that he noticed no signs of violence (JA 59). Princess Goldth- 
waite testified thet she sow nothing odd obout complaining witness' face JA 51). tse 
Goldthwaite seid there was nothing unusual about complaining witness’ clothes (JA 55-56). 
Soth Princess and her mother said her scarf was still on her heed (4. 51, 54). Several of the 
complaining witness’ statements wore contradicted not only by appellant's testimony but also by 
the testimony of Dr. LaRocco, C fficer # cLoughlin, and by Princess Goldthwaite and hor mother. 
Dr. LaRocce seid he examined complcining witness' body thoroughly (JA. 80); she denies this 
(Jf. 44-45). She said she hed o swelling on her face at the time of the examination (JA36 ); 
the doctor denies this (JA 79-00). She said that the detective saw the scratches on her face; 

C fficor ?cLoughlin seid he sew neo signs of violence when he orrived (JA59). She said her 
scarf wes on her nec!: (1// 45-46); Princess Coldthwaite ond her mother deny this (JA. 51-54). 


Princess saw nothing odd about her foes (J/ 51) and both Princess and her mother heard no 


hysterical scrcaming os complaining witness described (J/. 50,55)» Complaining witness said 


she did not tell hor ount on the telephone that she had been roped in consideration of the age 
of her grandmother (J/. 47-49. Tier grandmother, howevor, was not on the telephone when she 
actually talked to her aunt (TR 137). 

Why didn't she immediately call the police? ‘ihy didn't she drop her package? \/hy 


didn't her body show some signs of violence? Why was she not nervous and unset when she wont 
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to the doctor? All these and other questions come into one's mind and should justify as fair 
and complete an instruction as possible on the issue of "guilt." /.nd finally, the judge 
sentonced appellant to only one to four years onc rape charge. Was there doubt in the Court's 
mind also? Should the Court have directed a verdict? 


Conclusion 


For the above reasons, appellant urges that this judgment be reversed and the case 


remanded for new trial or for such other relief as this Court deems just and prooer. 


Respectfully submitted, 


ee 
Harry A. Inman 
Wyett Suilding 
Washington 5, 3. C. 


Counsel for /:p 
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APPENDIX A 


RELEVANT PORTIONS CF THE CCNSTITUTICN, STATUTES, AND RULES INVOLVED 


Constitution of the United States 
United States Constitution, Amendment V: 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on c presentment or indictment of a grand jury, except in cases arising 

in the land or naval forces, or in the militia, when in actual service in time 

of wor or public danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be compelled in ony criminal 
case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, 
without just compensation. 


Statutes 
D. C. Code, Section 22-2201 (1951 ed.), 31 Stat. 1322: 


Rape - Definition and penalty. 


Whoever has camel knowledge of o female forcibly and against her will, or 
comally knows and cbuses a female child under sixteen yeors of age, shall be 
imprisoned for not more than thirty years; Provided, Thet in any case of rape 
the jury may odd to their verdict, if it be guilty, the words, "with the death 
penalty,” in which case the punishment shall be death by electrocution: 
PROVIDED FURTHER, That if the jury fail to agree as to the punishment the 
verdict of guilty shall be received and the punishment shall be imprisonment 
@s provided in this section, .- 


Code of Nilitary Justice, 10 U.S.C. 831 (1959 ed.), 70 Stot. 48: 


§ 831. Art. 31. Compulsory self-incrimination prohibited. 


(a) No person subject to this chapter may compel any person to incriminate 
himself or to answer any question the enswer to which may tend to incriminate 
him. 


(b) No person subject to this chopter may interrogate, or request any stotement 
from, an occused or a person suspected of an offense without first informing 
him of the noture of the accusation and advising him thet he does not have to 
make any statement regording the offense of which he is accused or suspected 
end that ony statement made by him may be used as evidence ogainst him ina 
trial by court-martial. 


(c) No person subject to this chapter may compel any person to make a 
statement or produce evidence before any military tribunal if the statement or 
evidence is not material to the issue and may tend to degrade him. 


(d) No statement obtained from any person in violation of this article, or 
through the use of coercion, unlawful influence, or unlawful inducement may 
be received in evidence ogainst him in a trial by court-martial, | Aug. 10, 
1956, c. 1041, 70A Stat. 48. | 


Code of Criminal Procedure, «ticle 727, Vernon's Texas Statutes (1948): 


Article 727. «2+ The confession shall not be used if, at the time jit was made, 
the defendant was in jail or other place of confinement, nor while he is in the 
custody of an officer, unless made in the voluntary statement of gecused 7 
taken before an examining court in accordance with law, or be mode i in 
writing and signed by him; which written statement shall show that he has been 
warned by the person to whom the same is made: First, that he does net have 
to make any statement at all, Second, that any statement made may be used 

in evidence against him on his trial for the offense conceming which the 
confession is therein made; or unless in connection with said confession, he 
makes statements of facts or circumstances that are found to be true Which 
conduce to establish his guilt, such as the finding of secreted or stolen 
property, or the instrument with which he states the offense was committed. eee 


Article 727 (a). «+e No evidence obtained by an officer or other person in 
violation of any provisions of the Constitution or laws of the State of Texos, 
or of the Constitution of the United States of America, shall be odmitted in 
evidence against the accused on trial of any criminal case ... 


| 
Rules 


Rule 5, Federal Rules of Criminal Procedure (18 U.S.C.): 


Proceedings before the Commissioner. 


(a) Appearance before the Commissioner. An officer moking anarrest under a 
warrant issued upon a complaint or any person making on arrest without o warront 
shall toke the arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the United States. When a 
person arrested without a warrant is brought before o commissioner or other 
officer, a complaint shall be filed forthwith. : 


(b) Statement by the Commissioner. The commissioner shall inform the defendant 
of the complaint against him, of his right to retain counsel and of his right to 
have a preliminary examination. He shall also inform the defendant that he is 
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not required to make a statement end that ony statement mode by him may be 
used ageinst him. The commissioner shal! allow the defendant recsonable 
time ond opportunity to consult counsel and shall admit the defendant to 

bail os provided in these rules. ... 


Rule 25, Federal Rules of Criminal Procedure (18 U.S.C.): 


Evidence. In all 'tricls the testimony of witnesses shall be teken orally in open 
court, unless otherwise provided by cn act of Congress or by these rules. The 
admissibility of evidence ond the competency and privileges of witnesses shall 
be governed, except when cn act of Congress or these rules otherwise provide, 
by the principles of the common law os they may be interpreted by the courts 
of the United Stctes in the light of reason and experience. 


